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As chairman of the Water Policy Committee, | am pleased to transmit the Committee's final
report to the Fifty-Third Legidature, as required by section 85-2-105, MCA.

As required by .statute, the Committee has made policy recommendations regarding the
Montana Dam Safety Act, the water reservation process, water user and recreationa water
user fees, geotherma resources, the water leasing study, the state water plan, the water
development programs, water research, and water data management. Additiona information
and policy recommendations regarding state drought response, wilderness dams, and
federaly reserved water rightsis aso provided.

On behdf of the Water Policy Committee, | urge your consideration of this report.

Sincerdly,

Yt

Representative Hal Harper
Chairman
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Introduction

Thisis the fourth biennial Water Policy Committee report to the Montana Legidature. The
Committee focused on legidative mandates from the 1991 Legidature during this interim.
These mandated studies included Dam Safety, Water Reservations, Geotherma Resources,
Water User/Recreational User Fees, and Water Leasing.  Additiondlly, the statute
establishing the Water Policy Committeerequires the Committee to "analyze and comment
on" the state water plan, water development program, water research and water data
managemen.

Besides these required issues, the Committee spent significant time on, and made policy
recommendationsregarding, the issues of state drought response, wilderness dam
maintenance, and federally reserved water rights.!

Issues considered and discussed by the Committee, but for which no policy recommendations
were made, included the water rightsissues involved in the Montana Supreme court case
Baker Ditch Co. v. 18th Judicid Didtrict, the Upper Missouri River water reservation
process and final order, water rights condemnation issues involved with federal hydropower
licensing on Wisconsin Creek, and water diversions from Buite Silver Bow Creek by ARCO
required by federally mandated hazardous waste cleanup. These issues are not otherwise
discussed in this Committee report. Please see Committee staff for additional information.

The Committeedevoted consderable timelate in the interim to one additional issue -- the
future of the Water Policy Committee.

The Committee understands its responsibilitiesto Montana as contained in section 85-2-
105(2) MCA.

On a continuing basis, the committee shall:

(a) advise the legidature on the adequacy of the state's water policy and of
important state, regional, national, and international developmentswhich
affect Montana's water resources,

(b) oversee the policies and activitiesof the department of natural resources
and conservation, other state executive agencies, and other state ingtitutions,
as they affect the water resources of the state; and

(c) communicate with the public on matters of water policy as well asthe
water resources of the state.

' It isimportant to remember that this report should serve as only an introduction to
these complex issues. The report is not intended as the definitive analysis of water policy
issues in Montana, and those interested in additional information regarding specific report
sections should consult Committeeor state agency staff as appropriate.



Committee members expressed some frudtration with the number and subject meatter of the
legidativdy mandated interim studies. Some membars felt that the required studies,
especidly those reviewed in Part | of thisreport, precluded the Committee from devoting
scarce Committee resources to other, more important, issues and impeded compliance with
the datutory responghbilitiescited above. The Committee decided to meet periodicaly
through the 1993 session in an attempt to keep better track of legidation that would affect the
Committee next interim.  Additiondly, the Committeeexpressed an interest in developing a
prioritization process for water refated issues that would allow the Committee to complete a
long range assessmant of the important water issuesin Montanaand Committee concerns and
resources. The Committeewill continue work on this project next interim.

The Committee also initiated a free ranging and spirited discussion regarding the value and
proper role of acontinued Water Policy Gmnttee. The Committee opened this discusson
to the public for additional conment S and perspectives. Membersagreed that to be as
effectiveas possible in carrying out thar responshilitiesthe Gnmit t ee needed to maintain a
cleat focus and drection  Members felt that continued periodic reevauation of Committee
direction, along with the assessnart project mentioned above, would serve to ensure that the
Committee carries out itSstatutory miandates and responghilitiesin the mog effective and
efficient manner possible.



Part |

L egidative Mandates



Section 1. -- Dam Safetv Study

[ntroduction

Senate Bill 313, derived from the Water Storage subsection of the 1991 State Water Plan,
directed the Water Policy Committee, with the cooperation of the Department of Natura
Resources and Consarvation (DNRC), to conduct a gudy of the Montana Dam Safety Act
and implementing regulationsto determine:

(@ the acceptable degree of risk to public safety and appropriate alocation of
responsbility for that risk between the public, government, and dam owners,

(b) whether the definition of a high-hazard dam should be modified;

(c) whether the high-hazard classification should be expanded into a risk scale
that allows structural design requirements to reflect probable risk to life and property;
and

(d) whether the DNRC should be given greater discretion to substitute
dternative means of addressing risks, such as early warning systems, for structural
design requirements.

The Committee understood the importanceof this sudy dealing with the potential loss of
humen lifeand devoted a substantid amount of time and energy to bring it to a successful
concluson. The Committee heard exhaugtive reports from Committee and DNRC staff
regarding the specific issuesinvolved before formulating the following recommendations.
Additionaly, the Committee believed that the public should play an important role in this
sudy. The Committee developed a mailing list including dmost 150 dam owners, Disaster
and Emergency Services personnd, and engineersinvolved in the design, congtruction and
maintenance of damsin Montana  Throughout this study, individuals on thislist were
notified of every meeting, ensuing Committee discussion, draft and final recommendations
and a specidly advertised public hearing.

What followsisa brief review of the Committee sudy and fina recommendations. For
more details on the issues or the study itsdlf, please contact Committee staff.

,. .DE’"IE‘RMINE 'THE

The Montana Dam Safety Act requires that, by July 1, 1995, existing high-hazard dams must
obtain a permit from the DNRC verifying that the dams satisfy safety standards.



To date, studies have been completed on approximately 33 of 85 high-hazard reservoirs to
determine the modificationsnesded to satisfy the standards. The cost of rehabilitating state-
owned high-hazard dams is expected to exceed $200 million.

The public policy questions the Committee is being asked to answer for the sate are "What
degree of risk is acceptable”, and "Who should assumeit?' Thereis a tradeoff to be made
between the cost of building or rehabilitating a dam on the one hand, and the risk to public
safety on the other. If therisk to public safety isincreased -- for example by dlowing a
lower minimum spillway capacity -- the cost of reservoir congtruction and rehabilitation is
decreased. Conversdly, increased safety (lessrisk to the public), increasescods. The

Committeeis being asked, during the next interim, to decide where the balance is between
cost and sAfety.

ub-Issues Identified for In-depth A si

Isue 1. Liability - Current Montana statutes and court case law impose the negligence
lidbility standard for permitted damowners. |sthis appropriate?

Committee Action Summary

The Committee addressed risk allocation, to some degree, with every dam safety issue. For
example, when considering the existing loss of one life sandard under Issue 5, the
Committee decided thet it wished not to change the current standard to something greater
than theloss of one life. That kept most of the risk burden on the dam owner. Had the
Committee decided that the proper loss of life sandard should be greater than one life, it
would have shifted some of the risk burden to the general public.

But gpart from this indirect method of addressing risk allocation, this issue was addressed
directly by looking a dam owner liability. For example, requiring a downstream individual,
injured through a dam failure, to prove that a dam owner was negligent before collecting
damages shifts some of therisk burden to the generd public and away from the dam owner.
Conversdly, holding a dam owner strictly liable for any damage resulting from dam failure,
regardliess of negligence, places the maximum risk burden on the dam owner. Current
Montana statutes and court case law impose the negligenceliability standard for permitted
dam owners. The Committee was being asked under SB 313 if that standard was
appropriate.

The Committee heard presentations regarding liability sandards in Montana and other sates.
It dso received much testimony, written and oral, framthe publicon thisissue. One subject
that ves fully discussed involved the issue of encroachment.

The Committeefound that the current negligence standard was appropriate for properly
congtructed dams, but it o believed that an even higher test should have to be met before

an injured party can suea dam owner if the injured party placed a structure downstream of,
in other words - encroached upon, an existing dam.



The risks inherent in placing a structure downstream of an existing dam should be born by
bath the dam owner and the downdream landowner.

Ancther sub-issue discussed by the committee regarded the current fragmented gpproach to
dam safety complaints. Current law dlowsan individua to gpproach the digtrict court or the
county commissioners with a complaint involving the congruction of adam. The court or
the county commissoners must then appoint a three person dam safety pand to determine if
the complaint isvaid. The Committee bdieves that the process should be consolidated
within the DNRC to ensure accurate and efficient dam safety complaint response and to
reduce the potentid for dam owner harassment.  An individua who disagrees with the
DNRC determination, or an individua actudly injured through dem failure, would retain the
right to file an action in digtrict court.

na i
The Committee will sponsor legislation that:
(a) requiresa landowner who placesa structure downstream of an

existing damto pmve that the dam owner was grossly negligent
before the dam owner can be found liable for damages;

(b) extendsthe gmss negligence standard established in (a) to those
non-high-hazard dams designed, constructed, and maintained under
the supervision of a qualified engineer; and

(c) removesthe county commissionersand district court fromthe
initial Jam construction S&/efy complaint process,

Draft legidation implementing this recommendation is atached as Appendix 1.

Issue 2. High-Hazard Dam Insurance - Apparently, few high-hazard dam owners in
Montana have insurancefor their dams. Is thisa problem, and if so, what is the appropriate
date response?

: .
The issue o high-hazard dam insurance arose midway through the study after the public

hearing in May, 1992. The dam owners who testified sated that dam insurance was difficult
to find and dmost dways too expensve to purchase.



The Committee sent a questionnaireto all the high-hazard dam owners in Montanaand
discovered that mog did not have insurance but that most would probably purchaseinsurance
if they could find it at a reasonablecost. The potential costs and benefits of a mandatory
Insurance requirement or a state subsidized dam insurance program where briefly discussed.
The Committee expressed little support for either option due to thefiscal burdens the
programs would impose on the state or the dam owners.

Final Recommendation

The Committee, while it believes adequate dam insumnce to be in the best
interests of the dam owner and the citizens of Montana, will not recommend
mandatory dam insumnce or a state subsidized insurance program. However, the
Committee will continueto work with the private insumnce industry to determine
the feasibility of providing reasonable high-hazard dam insumnce.

|ssue Background

The Montana Dam Safety Act presently defines a high-hazard dam as any reservoir retaining
50 acre-feet (ac/ft) or more of water that, if it fails, would likely cause aloss of life.
Classfication as high-hazard does not imply nor determine whether or not the dam is
structuraly sound. The Committeeis being asked to decide if the existing definitionis
adequate, or if it should be modified.

Sub-Issues | dentified for In-denth Ard —

The Committeeidentified two categories of sub-issues under this topic - those dealing only

with the term high-hazard itself, Issue 3, and those dedling with the technical classfication of
a dam as high-hazard, Issues 4 through 10.

Issue 3. High-Hazard Nomenclature - The term "high-hazard" is sometimes misunderstood
to meaen unsafe.  Should permitted dams be called something other than "high-hazard"?



. .

The Committee again heard much public testimony regarding thisissue. As evidenced by the
public comment summary, Appendix 2, thereis widespread misunderstanding of the term
"high-hazard" among the genera public. For this reason, mos dam owners want the term
changed. The Committee, however, was concerned by thelack of consgstency among states
and federa agencies that regulatedams.  Of the 14 western states, eight use the term high-
hazard, two use Class 1, 2, or 3, and four regulateall dams and therefore do not
differentiate between high-hazard and other types of dams. Federa agencies use Class A, B,
or C, or the term high-hazard. The Committee also expressed concern that by changing the
name high-hazard to something lessadarming it may remove an effective mechanism for

putting downstream landowners on notice that there was a potentially life-threatening dam
upstream.

Final Recommendation

The Committee will not recommend a change in nomenclature at thistime.
However, the Committee remains concerned by persistent public misunderstanding
of the term " high-hazard" as equaling "structurally unsound”. The Committee
recommends that the DNRC continue working with other states and fedeml
agencies to develop a uniform high-hazard dam nomenclature and that the DNRC
should continue to review thisissue asit amends its dam safety rules in the
future.

Issue 4. Dam Regulatory Capacity - Montana currently regulates dams that contain 50
ac/ft of water or more. Should this standard be changed?

Committee Action Summary

By modifying the 50 ac/ft definitional sSandard and or adopting a minimum dam height
requirement, Montana could change the number of dams that it regulates. Raising the ac/ft
limit to, for example, 100 ac/ft would eliminate the need for State operating permits for dams
under that limit. While this maey stimulate the congtruction of dams in Montana, this
modificationcould have an impact on the safe operation of these dams and place additiona
people at risk from a dam failure.



na -

The Committee believesthat the 50 ac/ft standard is appropriate and that the

addition of a minimum height requirement would not add to the effectiveness of
the state dam sqfety program, therefore, the Committee recommended no change
in the current standard.

Issue 5. Lossof OnelLifeStandard - Montana currently regulates dams that could cause
thelossdf one lifeif they faled. Should this Sandard be changed?

: :

The DNRC told the Committee that changing the current "high-hazard” loss of one life
gandard to meen theloss of a few lives would nat reduce the number of dams that the state
regulates. Currently, a "high-hazard" dam failurein Montana would involve the likely loss
of afew lives. While changing theloss of life sandard could stimulate the congtruction of
damsin Montang, it dso could affect the safe operation of those dams and place additiond
peopleat risk from a dam failure.

Final Recommendation

The Committee believes that "loss of one Kfe” isthe proper standard for the state

dam safety program and therefore recommends no changein the current standard.
The Committee understandsthat this is more restrictive than some federal
regulations.

I'ssue 6. Dam Owner Not Included in Loss of Life Calculation - Montana does not exempt
the dam owner or the owner's family from theloss of life sandard. |s this gppropriate?

umm

Agan, the DNRC tdd the Committee that by exempting the dam owner and or the owner's
family from theloss of life sandard, the state would nat Sgnificantly reduce the number of
damsit regulates. The DNRC has classified only one dam "high-hazard" due to the presence
d theowner ad or the owner's family done.  While exempting the dam owner and or the
owner's family again could stimulate the congruction o dams in Montana, it could affect the
sdfe operaion of those dams and place additiond people a risk from adam falure. The
Committee believes that "loss of onelife", induding the dam owner and the owner's family,
is the proper dandard for the state dam sefety program.  The Committee understands that
this is more restrictive than some federd regulations.



Final Recommendation

The Committee considered public comments that supported removing the dam

owner and the dam owner's family from the loss of life calculation but determined
the current standard is apptvpriate.

Issue 7. Initial Reservoir Condition - When determining the flooded area in a dam failure
caculation the DNRC assumes the weater levd isat the crest of the emergency spillway. Is
this assumption appropriate?

Committee Adtion Summary

Determining whether a dam failure would cause the loss of a life requires the DNRC to
determine the flooded area due to that dam failure. To determine the flooded area, the
DNRC mud assume an initid reservoir water level. DNRC rules state that the water leve
assumed for the dam failure caculation will be & the crest of the emergency spillway. This
assumption is the least likely to indicate a potentid loss of life. Raisng the initia water
level assumption to something higher then the crest of the emergency spillway would
probably indicate a greater likdihood of lossdf life and could classify more dams as "high-
hazard" in Montana

Final Recommendation

The Committee believes that the current state administrative rules utilizing the
crest of the emergency spillway initial water level isappropriate for the state dam

safety program. This standard, when considered with the other DNRC standards,
represents an apptvpriate balance between cost of dam construction and public

safety.

Issue 8. Clear Weather FailureMode - Again, when determining the flooded areatin a
dam failure caculation, the DNRC also assumes that there are no flood flows occurring
updsream of the dam. |s this assumption appropriate?

— on <

Montana currently uses the "clear weether failure mode' in determining the flooded area in a
dam failure calculation. In other words, the DNRC assumes thet there are no flood flows
occurring upsream of the dam when determining the extent of downgiream inundation
resulting from a dam falure. This assumption gpparently will predict a gregter probability of
loss of life than other available assumptions.



By usng a different assumption, one less likely to indicate a probable loss of life, the Sate
could regulate fewer dams. Changing the failure mode assumption in this fashion could
dimulate the construction of dams in Montana. However, it could also affect the safe
operation of those dams and place additiona people at risk from a dam failure.

Rinal R it

The Committee bdievesthat the current Sate administrative rules utilizing the

"clear Weather failure mode" is appropriate for the gate dam safety progmm.
Again, this standard, when consdered with the other DNRC standards, represents
an appropriate balance between cogt of darn construction and public safety.

Issue 9. Definition o "Structures' - The DNRC assumes that aloss of life would occur if
any of the following "structures’ are present or planned in a breach flooded arear occupied
houses and farm buildings, stores, gas stations, parks, golf courses, stadiums, bal parks,
interdtate, principa and other paved highways, railroads, highway rest areas, RV areas, and
developed campgrounds. Should the definition of "structures' be changed?

Committee Action Summary
By removing some of the above listed "structures’ from the rules, the state could regulate

fewer dams. While this could stimulate the congtruction of dams in Montanait could affect
the safe operation of those dams and place additional people at risk from adam failure.

I Final Recommendation I

The Committee recognizes that SOme concern exists over what structures should be
included in the loss of life standard calculation, but in the absence of a persuasive
argument to remove any specific "structure” from the list, the Committee, qfter
much debate, did not recommend any changesin the definition of "structure”,

I'ssue 10. Flooded Depth Calculations- Current DNRC policy does not attempt to estimate

a specific flood depth for a specific site during its breach flooded area calculations. |Is this
appropriate?



Committee Action SUmmary

The DNRC judtified its current policy by dating thet its best estimate for a specific flood
depth is variable by a few feet. Factorssuch as erosion, flood debris, and vegetation cannot
be precisely quantified for a greater degree of accuracy. |f the DNRC were to change its
policy and assume, for instance, thet a flood depth of less ‘then two feet would not cause a
loss of life, the breach flooded area would be reduced. This could reduce the number of
dams that the state regulates. While this could stimulate the construction of damsin
Montana it could affect the safe operation of those dams and place additiona people at risk
from a dam failure.

The Committee believes that a flood depth of a minimum level should not impede the
congruction of storage facilitiesin the date. However, the Committee undergands that it is
difficult for the DNRC to determine with a great degree of accuracy what the exact flood
depth a a specific dtein a dam failure Stuation would be. The Committee decided to err
on the sde of increased public safety and recommend no change to the current standard.

Final Recommendation

The Committee believed that due to the difficultyin accurately estimating flood
depth, and recognizing that DNRC currently has discretion in using the breach
jboded area calculation to classify high-hazard dams, the current standard is

appropriate.

| B I

Do al high-hazard dams present the same risk to public safety and loss of property? Should
alarge dam immediatdly above a city be tregted differently than a smdl dam some miles
above a campground? The present sysem of classifying high-hazard dams does not evauate
the relative levd of risk associated with a given reservoir. The Committeeis being asked to
decide whether the classfication sysem should be expanded to include a "risk scale," ad if
s0, what factors should be consdered is assgning relative levels of risk.

9



- ifi In-depth Analysi

Issue 11. Statutory Rsk Assessment - Currently the DNRC is not dlowed to consider the
probablerisk to lifeand property in setting design standards for high-hazard dams. In other
words, a high-hazard dam overlooking a highway is regulated the same as a high-hazard dam
overlooking a subdivision. |s thisappropriate?

Committee Action Summary

The Committee wanted to ensure that the DNRC dam safety standards are clear and easy to
understand and apply for engineersand dam owners. The Committee believes that that is the
current situation.  The Committee discussed the potentia for legidatively mandating dam
safety standardsor a risk scale but determined that the current amount of DNRC discretion
on this issue was appropriate.

]

The Committee determined that, considering the discretion currently granted to the
DNRC, the standard is appropriate.

Issue 12. R sk Scalesin DNRC Regulations (a) Spillway Standards- Are the current

spillway standards, set in DNRC rules, a reasonable balance between cost of construction and
risk of dam failure?

Committee Action Summary

Since the actual dam standards are not set in the Dam Safety Act, they were set by the
DNRC through administrativerule. The establishment of the standardsisin itself a
balancing of cost and risk. Minimum standards that are too low present increased risk to the
public, while minimum standards that are too high can greatly increase costs to the dam
owner. The Committee was being asked if therisk scale established as a result of the DNRC
dam safety rules is a reasonable balance between cost and risk.

inal i

The Committee generally believesthat current DNRC rules are an appropriate
balance between cost and risk. The Committee was interested in allowing the

DNRC director more flexibility to waive certain standards under the appropriate
circumstances, but decided that, considering the current level d DNRC discretion,
they would recommend no changesin the current standanis.

10



Issue 13. R sk Scalesin DNRC Regulations (b) Spillway Requirementsand Warning
T i e- Montanaallowssmaler spillwaysfor dams where the nearest community contains
less than 20 residents and is more than 4 hours avay? |s this appropriate?

Committee Action Summary

Montana regulationsdlow for smaler spillwaysif there are less than 20 residents

downstream and the first residence is more than 4 hours of breech travel time away. Again,
the Committee was being asked if the balance between cost and risk is appropriate.

The Committee again felt that the DNRC hed achieved an appropriate balance. The issue of
spillwaysin general recaved much Committeeattention. Current DNRC policy will allow a
minimally substandard spillway to remain until the dam owner begins other needed dam
repairs. The Committee was concerned that this policy may unintentionally discourage dam
owners from doing needed repairs on their dams for fear of triggering stricter spillway
gandards. Also, the Committee was interested in alowing the DNRC to accept existing
minimally substandard spillwayson otherwise sound dams. The DNRC told the Committee
that they currently exercised a certain amount of discretion in identifying substandard
spillways and that they had the authority to require a dam owner to begin needed repairs if
the dam was a threat to public safety.

Final Recommendation

The Committee determined the current standard is appropriate.

Issue 14. Risk Scalesin DNRC Regulations(c) Insrumentation - Currently,
Instrumentation requirements vary for different dams depending on the size and condition of
the dam. s this appropriate?

Committee-Action Summary

The Committee generally believesthat the method of determining instrumentation
requirements is appropriate. The Committeedid discuss leaving instrumentation
requirements to the discretion of the engineer, especidly for dams less than 100 feet in
height, but decided not to pursue this option.

Final Recommendation

The Committee determined the current standard is appropriate.




Issue 15. Risk Scalesin DNRC Regulations (d) Congruction Standards- Montana uses
current federal construction standards, except for spillway standards, for new dam
congruction. |s this appropriate?

Committee Action Summary

Again, the Committee discussed increasing the engineer's discretion in setting construction
sandards but they generdly believed that the current standards are appropriate.

Final R mendati

The Committee determined the current standards are appropriate.

Issue 16. Risk Scalesin DNRC Regulations (€) Dam I nspections, Frequency - Montana
requires a high-hazard dam to be inspected at least every five years. The DNRC may
require more frequent dam inspectionsfor certain dams depending on dam condition or
location. |s this appropriate?

Committee Action Summary

The Committee strongly felt that the once every five year minimum ingpection period was
appropriete.
Fingl Recommendation

The Committee found that the current inspection standards are appropriate.
However, the Committee was concerned by the apparent inability of the DNRC to

enforce the inspection requirements, therefore, the Committee will recommend
amending existing law authorizing the DNRC to impose a penalty for Dam Safety
Act non-compliance.

Draft legidation implementing this recommendetion is attached as Appendix 1.

Issue 17. Risk Scalesin DNRC Regulations (f) State Provided Dam Inspections -
Complaints have been received regarding the cost of required dam inspections. The DNRC
is not currently authorized to provide ingpections for non-state owned dams. In order to
providelower cost ingpectionsto dam owners, should Montanaalow DNRC personnd to
ingpect high-hazard dams?



Committee Action Summ

The Committee, in response to public testimony, was concerned that many dam ownersin
Montana could not get a private engineer at a reasonable cost to perform the ingpections.
However, the Committeedetermined that the options available for addressing the problem
created other subgtantia problemsfor the state involving cost, liability, and interference with
the private engineer market.

| Final Recommendation

Due to concerns regarding state inspection pregram funding and state liability
issues, the Committee will not recommend any changesto the current DNRC
inspection policy.

Issue 18. R sk Scalesin DNRC Regulations (g) Dam Inspections, Extent - The extent of
dam inspections currently varies depending on dam condition or location. |s this

appropriate?
: .

The condition of a dam or the downstream hazard determine the extent of the DNRC

required periodic ingpection. In other words, dams that are in good condition do not require
as extengve an ingpection as dams in poor condition. The extent of the periodic ingpection is
reviewed by the DNRC. Isthisvariation in the extent of the dam inspection appropriate?

The Committeefdt strongly that the current DNRC dam inspection policy is appropriate.

Einal Recommendation

The Committee determined the current standard is appropriate.

13



Issue Background

Thisisfairly self-explanatory: The Committeeis being asked to decide whether there are
other acceptable means of addressing risk, presumably that are less expensive, than stringent
structural design requirements.

Sub-Issues Identified for In-depth Anavsis

Issue 19. Other R sk Assessment Considerations, DNRC Scoring Process - Should the
DNRC develop a dam "scoring” process to determine what hazard class, or what design
standards, should apply to a particular dam?

Committee Action Summary

The Committee was interested in developing a scoring process including dam soundness and
potential threat to life or property but members were concerned that the process could
become too subjective. The Committee encouraged the DNRC to continue to evaluate the
potential for developing a dam safety scoring process.

Final Recommendations

The Committee decided that it would make no recommendations regarding Issue
19.

Issue 20. Other R sk Assessment Considerations, Probabilistic Approach - Should the
DNRC establish a probability number for dam failure?

: : ion S
The Committee believed that establishing a probabilistic approach to dam failure calculations
may be more meaningful than using the current potential maximum flood approach. The

Committee encouraged the DNRC to continue working with other states and federal agencies
in evauating this approach.

Final R Jati

The Committee decided ¢hat it would make no recommendations regarding Issue
20.

14




Section 2. — Water Reservation Sudv
[ntroduction

Senate Bill 313, again derived from the 1991 State Water Plan recommendations, directed the
Water Policy Committee to conduct a sudy andyzing the impacts of the current water
reservation process on new storage facility congtruction in Montana

Specifically, SB 313 sates

The water policy committee shall also conduct a study to determine whether
the dtatutory regtriction againgt allowing private entitiesto obtain water
reservationsis an impediment to the development of water storage projects.
Specifically, the sudy mugt evaluate the desrability of:

(a) allowing private entitiesto apply for and obtain water
reservations, and

(b) designating a public entity With responsbility to advance
water reservation applications for private entitiesthat are
precluded from applying for and recelving a water reservation
under 85-2-316.

Committee Action Summary

The Committee decided that the mogt efficient method of anayzing this issue was to contact
those individualsand organizations mog directly affected. The Committee identified and
contacted these individuals, reviewed the legidativedirection, and aso requested a response
to the following questions.

To help focus comments on the study, we have prepared the following
questions for your review and response. These questions are nat exclusive, we
welcome any and all relevant comments regarding this important issue.

* Does the current water reservation processimpede in any way the
congtruction of water storage projectsin Montana? If so, how?

* How best can the impedimentsidentijied above, if any, be removed?

* What in your opinion are the largest impediments, from any source, to the

congtruction of water storage facilitiesin Montana and what can or should the
state government do about them?
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* \What are your thoughts regarding the o options identified in SB313, i.e.,
allowing private entities to hold a reservation and or designating a public
entity to advance reservations for private entities?

The |etter was forwarded to the following ten individuds:

Miched E. Zimmerman, Montana Power Company;

Nel V. Colwdl, Washington Water Power Company;

Jim Peterson, Montana Stockgrowers Associion;

Jo Brunner, Montana Water Resources Association;

Lorna Frank, Montana Farm Bureau;

Stan Bradshaw, Montana Trout Unlimited:;

Peggy Parmelee, Montana Association of Consarvetion Didtricts,
Karen Barday-Fagg, Director, DNRC;

K.L. Cool, Director, DFWP, ad

Dennis Iverson, Director, DHES.

Eight d the ten responded either in writing or ordly & the public hearing hedd on this issue.
The Committee received no response from the DHES or the Montana Stockgrowers
Asodaion.

Whet followsis a brief summary of public reponse to the questions presented.  Complete
copies of the written responses and relevant portionsof Committee megting minutes are
induded as Appendix 3.

* Doesthe current water reservation process impede in any way the
construction of water storage projectsin Montana? If so, how?

No respondent stated that the reservation process itself inhibited the construction of new
waer storage fadilities. However, some respondents were concerned with the impact of
specific resarvations for instream flow on new storage projects.

Additiondly, Montana Power Company (MPC) aso stated that the process could be viewed
as an impediment becauise some private entities representing the public, such as MPC, could
not goply an their own for a reservation, while other private entities, such as conservation
digtricts, could proposeand had their ovn water reservations.

* How best can the impedimenzs identified above, if any, be removed ?
Due to the responses to thefirst question, this question vas not rdevant.
* What in your opinion are the largest impediments, from any source, to the

congtruction of water storage facilitiesin Montana and what can or should the
State government do about them?
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Far and away, the largest impediment to new storage projects identified by the respondents
was a lack of economic resources for project design, construction, and maintenance.  Other
impediments included increased environmenta concerns and inadequate water availability.
Please See Appendix 3 for details on suggested governmentad remedies for these
impediments

* What are your thoughts regarding thetwo options identified in SB313, i.e.,
allowing private entitiesto hold a reservation and or designating a public
entity to advance reservations for private entities?

In the responses to this question, only the utility companies expressed a desire to dlow
private entities to gpply for and hold a water reservation. There was no interest expressed
for designating a public entity to advance reservations for private entities.

The Committee, kegping in mind its legidative mandate and the narrow scope of the study,

condgdered the responses and public comments and reached its final recommendation with
littlediscussion.

I Fi mmittee Recommendati

The Committee finds that the current statutory redtriction against allowing private
entitiesto obtain water reservations is not an impediment to the development of
water stomge projects in Montana and therefore, the Committee recommends no
change in the current water reservation process.




ion 3. — heama R r
I ntroduction

The 1991 Legidature, through Senate Joint Resolution 25, requested the Committeeto
conduct an interim study of the need for and feasibility of state regulation of Montanas
geothermd resources.  Specifically, the Committee was asked to determine;

i. the nead for and feashility of state regulations to control the devel opment of
energy tha may be extracted from the naturd heet of the water and the devel opment

of any geotherma byproduct;

ii. if regulation of geotherma resources existsin other sates with substantia
geothermd resources, ad

lii. if water usars and entities with an interest in geotherma resources in Montana
need and want state regulation of geotherma resources.

Theissue of increased state regulation of geotherma resources was addressed by the
Environmenta Quality Council (EQC) in the 1991 Rurd Deveopment Study requested by
the Governor. The EQC sudied the issue and drafted legidation that established a different
water use permitting scheme for water with a temperature greater than 85 degrees. This
legidation was tabled by the Senate Natural Resources Committee. The Senate Committee
noted that the bill connected water quantity and water qudity in a manner that was new to
Montanawater use laws. Additiondly, the Committee questioned whether the EQC hed
adequatdy investigated the bill's impact on current and future water users.

The following excerpt from the 1991 EQC Rurd Devedopment Study Report is presented as
an introduction to the issue and as a summary o the previous EQC study.



1991 EOC

DEVEL OPMENT STUDY

RY

Background

Unlike many other states with geothermal
resources, Montana does not recognize,
under state water law, any difference
berween "hot" and "cold" water.
Therefore, while a water right to a
geothermal resource is subject to the same
appropriation and adjudication procedures
and protectionsas any other water right,
only the quantity of the water is protected,
not the temperature or other products, e.g.
minerals or gas, commonly associated with
geothermal resources. Additionally, use of
a ground water geothermal resource, even
a use that threatens the value of that
resource to another user, is exempt from
State water use permit requirements.

If the geothermal resource is used as a
power source however, it nay fall under
the Major Facility Sting Act, (Act) section
75-20-101 et. al. MCA. The Act,
implemented by the Department of Natural
Resources and Conservation (DNRC),
requires sate certification of
environmental compatibility before a
geothermal power project can be
developed. The Act also includes
exploration notification provisons for
geothermal projectsthat are potentially
covered by the Act.

The DNRC has determined that use of a
geothermal resource solely for space heat,
e.g. greenhouses, residential or storage
buildings, or spa use, could be defined as
"geothermally derived power", and
therefore be covered by the Act. The
DNRC makes this determination based on
the specific details of the plan as submitted
by the developer. To date however, the
DNRC has not applied the Act to any
geothermal resource project.
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Problems

Current and future users of geothermal
resources have no means of protecting the
heat or by-product value of the resource
under state water law. This could lead to
inefficient and wasteful use of the resource
and cause irreparable harm to the
resource in an entire area.  Additionally,
while the DNRC will determine if a
geothermal development is covered by the
Major Facility Sting Act based on the
plans of the developer - it is unclear who
must submit a plan to the DNRC.

Deliberations

The Council reviewed geothermal statutes
in surrounding states and heard
presentations by DNRC personnel
regarding the potential for implementing
sgmilar legidationin Montana. The
Council decided that geothermal resources
are a unique asset in this state and should
receive more protection than is currently
availablethrough the Water Use Act.

Recommendation

To adequately protect all of Montana's
water resources, the Water Use Act should
be modified t0 require a permit for the use
of geothermal resources. Additionally, the
Major Facility Sting Act should be
clarified as applicableonly to geothermal
resource use for the production of
electricity of 7.5 megawatts or greater.

Implementation

The Council has prepared draft legislation
that addressesthis issue.



Wha followsisa brief summary of the Water Policy Committegs Geotherma Resource
Study. For more information on geotherma resources, or the sudy itself, please contact
Committee Saff.

Y entified f | Vs
Issue 1. The"Need for" Geothermal Regulation

A. Extent of the Geothermd Resource in Montana

The Committee expressed a strong desire to better undersand the extent of geothermd
resources in Montana before determining the "need for" increasad regulation. This task
proved difficult. Nether State water law nor wel driller regulations require thet the
temperature of a water resource be recorded. There is a requirement that the type of water
use be noted on water rights certificatesand water use permits yet while there is a category
for "geothermad use' on those documents, of over 200,000 water rights claims filed since
1973, only 22 water users indicated they were uang the water for geotherma purposes. The
DNRC sad this grosdy underestimated the actud use of geotherma resources but it was
underdandable. A water usr usng a geothermd resource for sock water, for example,
would probably indicate the use as "stock” and nat "geotherma”.

Representatives from the Montana Bureau of Mines and Geology (MBMG), as wdl as from
the U. S. Geologica Survey (USGS) provided information to the Committee regarding their
sudiesinvolving Montanas geothermd resources. The lat MBMG geothermd study,
completed in 1981, identified vadt areas of the State with a high probability for low
temperature, less than 100° C., geothermd resources, and aso identified approximately 100
thermad wells and sorings in the state. MBMG hes gpplied for a water development grant to
update and refine this study during the next biennium.

USGS personne provided details regarding the four federdly desgnated Known Geothermal
Resource Areas (KGRAs), in Montana. These KGRA'’s located near Corwin Springs,
Boulder, Marysville, and West Y dlowstone, were designated in the 1970's bassd on the
potentia for commercia geotherma development. None of these areas have been deveoped
as of yet. The date aso has a geothermd leasing program for state lands but there are
currently no leases under that program. USGS personnel dso explained that the current
procedure for establishing or modifying a KGRA is through the federd Bureau of Land
Management and that there are gpparently no statutes or rules governing that process.
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B. I ublic Perception of " 3 rmal R i

The Committee addressad the "need for" increasad geothermd regulation through its andyss
o SIR 25 IssueTIl. Please see page 24 for detalls.

Issue 2. "Feasibility of* Geothermal Regulation

Before the Committee could decide whether or not increased regulation of geotherma
resources wes "feasible”, the Committee hed to attempt to define both the term "geothermal
resource' and the scope of the sudy. Due to the unique nature of geotherma resources, the
Committee wrestled with these two issuesduringmod of the interim.

A. Studv Scope

Geothermd resources are Smultaneoudy part energy, part water, and part minerd resource.
The Committee hed to determineif the study should include energy extraction devices, such
as geothermd heet pumps, or should it concentrate mainly on "hot water”". The Committee
found that the geotherma use modt likely to adversdy impact the resource and resource users
is currently subject to Montana weter lav. The methods of extracting energy from the earth
not subject to Montana water law, i.e. earth coupled heat pumps which may or may not use
geothermd water, do not appear to pose a large threet to the resource or resource users.
The Committee determined that geotherma resource regulation tied to existing water use
permitting statutes would be the mogt efficient and effective method of regulation. The
Committee understands that this does not protect existing users to the extent some users
desire, but it is a reasonable first step in increasing their protection.

mmi Findin

Public and agency tesimony indicatesthat mod concerns regarding geothermal
use, as wdl as mogt of the geothermd use mod likely to have adverse impacts
on the exidting resource and resource users, involves water use. A vast
mgority of geotherma water useis currently subject to existing Montana
water law. For effectiveand efficient adminigtration, any increasein
geothermd resource regulation should be incorporated into the current water
use permitting process. If this proves inadequate, the Committee or the
legidature may revidt thisissue in the future.

| | Definit
The definition of "geothermd" varies from dtate to Sate and the federal government. Again,
the Committeehed to determine if Montana should use a strict temperature basad definition,

adopt a temperature gradient definition, or adopt a definition basad on the use of the
resource.
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The Committee recaived reports from staff and federal agency personnd on the options
available for defining geotherma resources. Committee members expressed concern over the
gpproach taken by the EQC in 1991. They fdt that a strict temperature definition, in that
case 85°F., was arbitrary in nature, could be difficult to accuratdly determine, and would not
reflect advances in geotherma development technology. The Committeea so hed
reservationsregarding the current federa definition, one based on a thermd gradient
compared to meen annud air temperature. While being less arbitrary than a specific
temperature, the Committee fdt that this definition could aso be difficult to determine ad
goply, ad it was concerned that a resource once defined as "geothermd” could, over time,
lose that designation through a smdl change in the thermd gradient or meen annud air
temperature. Members of the public and State agency personnd argued that if the resource,
regardless of itsactud temperature, was beng used for its thermd value, that vaue should
ke protected. For example, a rancher who is usng water at a temperature of 50°F. for stock
water, and who requires that temperature to ensure the water remains open during the winter,
should be entitled to protection of that therma vaue during the period needed.

Committee Findings

O the numerous methods usd to define geotherma resources the beneficid
use definition provides the mogt protection for the resource and the resource
user. If geothermd resource.regulationisincreased, and that regulation is tied
to exiging water use law, the state should use its current beneficia use and
adverse impact criteria to determine if a geothermd resource is involved ad
threatened.

Committee Adtion Summary

The regulation of the geothermd resource in other ates varies widdy. All the Sates
utilizing the prior gppropriation doctrine regulate geotherma resources to some extent. Mogt
dates, including Montana through the Mgor Facility Siting Act, regulate only those high
temperature geotherma resources capable of electrical energy production. Others, i.e.,
Idaho and Cdifornia, identify two levels of geothermd resource, low and high temperature,
and regulate them differently. Still others regulate any geotherma development but provide
exemptionsfor various uses such as home heating or cooling.  The Committee understood
that resolution of the important issues involved in the regulaion of geotherma resources -
what is regulated and how - islargdy dependant upon the definition of the resource.



Committee Action Summary

To alarge extent, the Committee based its final recommendations on the strong, if not
voluminous, public support for increased geothermal regulation. The Committee sought out
geothermal resource users and solicited their comments regarding the study and their
perspective on the need for increased regulation of the resource. Membersof the public who
testified made it clear that they consider their geothermal resource very valuable and that

they fedl that resourceis threatened without at least the samelevel of protection currently
granted to other water rights.

As mentioned earlier, some concern had been expressed during the 1991 legidative sesson
regarding the unknown impacts of increased regulation on water users, specifically on the
agricultural community. However, attempts to locate members of that community with
concerns about increased geothermal resource regulation, through the assistance of the
Montana Water Resources Association and the Montana Stockgrowers Association, proved

fruitless. No one testified againgt increasing regulation for either the geothermal resource or
resource Usr's.

Copiesof letters to resource users, written public responses, and relevant portionsof meeting
minutes, are included as Appendix 4.

Fin mmittee Findin

Basad on the information presented throughout the study, the Committee made the following
findings:

* Geothermal values are a parameter of water quality.

* Under current statutes, rules, and DNRC policy, it is unclear whether or not
the DNRC may deny or condition water use permitson the basis of impacts to
water quality, including impacts to geothermal vaues. 1t is clear that the
DNRC has never denied or conditioned a water use permit on this basis.

* Geotherma resources have a vaue in addition to those associated with other,
non-geothermal, water resources.



* Current geothermal resource users strongly express a desire to ensure that
their geothermd resources are fully protected under Montana water law.

* Protecting existing and futuregeothermal resource users necessitates
increasing the protection of the geotherma resource itself.

Final Committee Recommendations

The Committee recommends that the DNRC be granted clear authority to deny or
condition new water permits or applications for changesto water use permits on
the bags of impactsto geothermal values. This determination should be based on
beneficial use and adverse impact criteria currently used by the DNRC in
processing new permit or change of use applications.

Additionally, the Committee recommendsthat date law be amended to allow for

designation of a controlled ground water area on the basis of future or existing
adverse impactsto a geothermal resource.

Implementation

The Committeeclosdy followed the State Water Planning Process (see Section 6, page 35,
o this report) and believes that the changes recommended in that Plan would adequately
implement the Committee recommendations for this study.

Specificaly, the fina plan section, dated November 2, 1992, recommends that state lav
should:

Clarify that the DNRC has the authority to condition or deny new water use
permits and change of use permit applications based on a preponderance of the
evidence and a congderation of whether and to what extent:

a) The water quality of another appropriator would be adversely affected

Additiondly, the plan section dso recommends that the legidature should:

Amend the controlled ground water area Satute . . . to broaden water quality
considerations by allowing a petition based on a showing that excessive
groundwater withdrawals would cause contaminant migration "or" that a
degradation of groundwater quality exists withinthe groundwater area. . . .



The Committee believes, and the DNRC Director agreed, thet the tem "water qudity” in
both these recommendationsindudes the oecific parameter of geothermal values Itis the
intent o the Committee that geothermd vauesbe added to the "bundl€’ o rights protected
unde the state water plan recommendaions. The Committee W presant tesimony to the
gppropriate legidative committees conducting hearings on plan implementation legidation to
endure that the Committegs intent is induded in the legidativerecord. If this goproach

proves to be inadequate to protect the resource and resource users, the Committee or the
legidature nay revist the issue

26



Section 4. - Water User/Recreational User Fees Study

Introduction

The 1991 legidature, again through Senate Bill 313, directed the Department of Naturd
Resources and Consarvation (DNRC) ad the Depatment of Fish, Wildlife, and Parks
(DFWP) to conduct studies assessing the feagibility of charging fees or increesing feesfor
diversonary and recregtiond water use and to submit a written sudy report to the Water
Policy Committee Due to the nature and outcome of these studies, the Committee will
combine discusson of the agency sudy reportsinto this one section.

These sudies, both recommended in the 1991 State Water Plan, ask the quedtion - Are dll
the beneficiariesof date-owned water storage projects paying ther fair share for the
congruction, mantenance and rehabilitation of those projects?

Wha followsis a brief summary of the agency studies, find agency recommendeations,
Committee discusson and Committee recommendations. For a copy o the agency studies,
or for more information on this issue, please contact agency or Committee Saff.

Committee Adion Summary

Wae Usy Fees Study
The DNRC was directed by the 1991 legidature to:

conduct and coordinate a sudy to assess the feasibility of increasing the fees
charged to diversonary water usrs to assg in the repayment of a greater
portion of new date-owned water storage projects costs or existing state-
owvned water storage projects rehabilitation cods. . . .

The DNRC dated that snce it hed no plans to congtruct any new date-owned projects, its
report would not address the issue o feesfor new projects.

Repat Summeary

Section 6 of B 313 asked the DNRC to as=ss the "feasbility of increasing charges to
diversonay waer users'. The DNRC dates tha this has dready been edtablished. The
DNRC has increased the fees charged to diversonary water usars on projects involved in
esch completed dam rehabilitation project. In its report, the DNRC described the method
usd to determine the water user fees for eech project and aso identified the water usars
contribution as compared to the totd project cost for eech completed project.  Alternative
economic methodologiesto determinewater user fees were dso discussed.
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In summary, the DNRC conduded that they currently charge diversonary water usars the
amount the water users can afford to pay.

Recreational Water Usel Fees Study
Ssdion 5, B 313, directed the DRNVP, with the cooperation o the DNRC, ta:

... conduct and coordinate a gudy thet assesses the feasibility of cherging
recregtiond benefidaries o waer dorage projects feesto a5 in the
repayment o a portion of those project cogts assodaed with recreationd
opportunities Options to be assessed indude but are nat limited to:

(@ requiring entrance fees for the recregtiond use of weater Sorage
facilities,

(®) requiring purchese d a waler deveopment damp as a prerequidte for
purchase o a fishing, dudk hunting, boating, or other license for which water
in an integrd part of the recregtiond experience;

(©) increesing the matorboat fuelstax;

(d) requiring purchese of aland and water conservation license by anyone
usng public lands or water; ad

(& obtaining funding from the (DFWP) that is derived from taxes or fees
on recregtiond activities.

Report Summary
The DRWP report andyzed only the five options identified in SB 313 because no completdy
different options were identified by the DFWP that gopeared vidble. The options were
andyzed on the bags of three quetions

1 Istheoption legd?

2. Woud it be profitable?

3. Waoud it befair to the payers?

The DFWP was careful to emphasize thet therepart did not intend to advocate for or against
any option. The purpose of the report wes to condgder only the "feagibility” of the options.

The fallowing brief summeary of the department andysis for each option wes taken from the
report Executive Summary.
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Option 1. Requiring entrance fees for the recreationd use of water sorage facilities.

Although potentially the most fair of the options, charging of entrance feesis
not feasble because it's not profitable at most Sites and existing fees do not
cover the cost of recreation management. There are also legal barriers at
Sites managed by federal agencies or improved using federal fish and wildlife
funds.

Option 2. Requiring purchase of a water development samp as a prerequisite for purchase
of afishing,duck hunting, boating, or other license for which water is an integrd part of the
recregtiona experience.

This option, asa prerequidite for fishing and hunting licenses, is not feasible
because it would violate federal funding and state assenting laws. 1t could be
legally required of boaters, which would also be profitable. Whether it would
be fair to boaters would depend on which other funding options might also be
chosen.

Option 3. Increasing the matorboat fuels tax.

An increase in the share of the existing tax going to the motorboat account is
very likdly legal, profitableand fair. However, an about-to-be-released
federally sponsored study must support an increase based on consumption.
Preliminary findings for Montana do nor support an increase over the present
0.9% allocation to the Sate Park System.

Option 4. Requiring purchase of aland and water conservetion license by anyone usng
public lands or weter.

Thisoption is burdened with so many legal, fairness and profitability issues
that it isnot feasible.

Option 5. Obtaining funding from the (DFWP) that is derived from taxes or fees on
recregtiond activities.

Three sources of money could be used legally, fairly and profitably on a
limited case-by-casebags. Their use would be grictly controlled by federal
finding laws and state assenting laws. These sources are:

1. satefishing and hunting license revenues;

2. the federal Aid in Sort Fish Restoration Fund; and

3. thefederal Land and Water Conservation Fund.



All DFWP funding sources are currently fully appropriated to current level
Services, some at state water storage projects. Additional redirection of
existing funds to State water projects would reduce public services elsewhere.
Depending upon the fiunding options selected, this could be a major problem
for the already serioudy under funded State Park System.

The Committee accepted the reports as submitted and requested comments and

recommendationsfrom the agencies. The Committee also advertised a public hearing on the
issue.

Agency Comment and Recommendations

In response to the Committee's request for comments and recommendations, the DNRC and

DFWP submitted a joint letter, included in Appendix 5, setting out the following proposed
approach.

. . . Both DFWP and DNRC have dams which need rehabilitation. . . . Both
agencies fed that a joint approach to rehabilitation of state-owned water
projects would be beneficial. To facilitatethe rehahilitation of state water
projectsit is proposed that the dams owned by the DNRC and . . . [DFWP] . .
be combined into a singlelist and prioritized based on need, cost, benefits and
hazard rating. The top priority dams would then be consdered for funding
from a variety of sources from both agencies. DNRC would utilize traditional
funding sources. . . . (DFWPJ . . . would contribute Sport Fish Restoration
dollars if the agencies determined the project warranted the expendirure of
those funds and appropriate fishery benefits would be provided. . . . We
proposeto come to the 1995 legidature with the top priority projects identified
and a cost share proposal for funding rehabilitation of these projects.

The Committee was very interested in this joint gpproach proposd and requested additional

information from the agencies on a number of points. Specifically, the Committee asked the
departments.

* How much money do the departments estimateis currently available for dam

rehabilitation and what are the sour ces of that money? Can the departments estimate the
amount availablefor future years?

* |f the funds are federal, are there any restrictions placed on the use o those funds?

* On what basis are the departments meking the apparent determination that the

proposed federd fund transfers meat any federd restrictionsidentified above - written
communications, oral statements, prior experience, etc.?




* What criteria will your department use to determineif a particular project warrants
the expenditure d federa funds?

* Wha are theimpacts of transferring the identified federa or other funds to dam
rehabilitation projects? In other words, from what activitiesare the funds being trandferred?

Agency responses to these quedtions are included in Appendix 6.

Final Committee Recommendati,

The Committee appreciatesand commends the efforts of the DNRC and the
DFWP in completing the studies and responding to Committee requests.  However,
the Committee remains uncertain of the exact impacts of the joint approach

recommended by the agencies. Until these impacts are more fully understood the
Committee will withhold an endorsement of the proposed joint approach for
project rehabilitation. The Committee recommendsthat the next interim Water
Policy Committee continueto evaluate thisissue.
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Section 5. — Water L easng
| ntroduction

The Water Policy Committee has bean actively involved in the water leasing Sudy since the
sudy's inception in 1989.  Thisinterim the Committee received an update from the
Department of Fish, Wildlife, axd Parks (DFWP) on the water leesing study at each of its
meetings  The DRWP report required by section 85-2-436(3)(a) MCA, detailing mgor
accomplishmentsand specific lease information, was submitted by the department and
accepted by the Committee & itslast interim medting.  For a copy of the report, please
contact Committeeor DFWP daff.

Committee Action Summary

The Committee was concerned by the apparent lack of progressin the Water Leasang Study
ealy in the interim. The Committee forcefully reasserted that the intent of the legidaturein
establishing the program was to secure a lease and "get some water back into the streams.”
The DFWP noted the problems with negotiating the first lease.  Public uncertainty with the
program, complex water rights issues involving many water rights holders, public relaions
issues involving the DFWP, and economic concerns, al impeded sudy progress.

The Committee decided that it could play a role in public awvareness and education and issued
a press release srongly supporting the water leesing study in October, 1991. A copy of the
press release is dtached as Appendix 7. Individuad Committee members aso spoke to
various water user groups encouraging their support for the study.

As dealed in the DFWP report, the department has recently sgned two water leases for

exiding water rightson Mill Creek, an important cutthroat trout Spawning tributary of the
Ydlowdone River. These leases are currently in the DNRC change of use process.

Final Committee Recommendation

While the Committee is encouraged by the progress made by the DFWP in

securing water leases for instream flows, the Committee strongly recommends that
the agency increase its efforts to utilize the water leasing process to improve
Montana's fisheries.
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Part 11

Continuing Oversight
Responsibilities



ion 6, — r Plan
| ntroduction

The Water Policy Committee has been dosdy involved in the state water planning process
gnce the Committee's creation in 1985. One of the reasons the Committee was crested was
to ensure that the DNRC took a more active and comprehengve gpproach to water planning.
Additionally, section 85-1-203, MCA requires the DNRC to submit the water plan to the
Committee, and section 85-2-105, MCA requires the Committee to "analyze and comment
on" the plan sections in its report to the legidature. This interim, individuad Committee
members, as wdl as the Committee itself, played a vitd role in the planning process.

1991-92 Planning Cvcle

The following isa brief outline of the current DNRC state water planning process and a
summary of interim planning activity. Thisinterim's water plan sections, atached as
Appendix 8, represent the third planning cycle usng this process.

1. State Water Plan Advisory Council (SAVVPAC) -- The Governor gppointed
the SWPAC in May, 1991. Thisinterim's SWPAC included Water Policy

Committee members Senator Bengtson and Senator Grodfidd.  Senator
Grodfidd aso served as SWPAC Chair.

2. Scoping M eeting -- The SWPAC ad the DNRC scheduled scoping
meetingsin May, 1991 around the state to solicit public comment regarding
the water planning process and specific Sudy issues. The meetings were hed
in Havre, Poplar, Terry, Roundup, Livingston, Deer Lodge, Missoula, Big
Fork, Browning, and Fort Benton, during May, 1991.

3. Issue Sdection -- The DNRC, with assstance from the SWPAC,
consdered the comments received at the scoping meetings and selected the
issues to be studied during the interim.  The issues identified mog often at the
scoping meetings included water quality/quantity coordination, nonpoint source
pollution, ground water quality, the interrelationship between ground and
surface water, and the role of water in sustainable economic development. Al
these issues were sdlected by the DNRC for further sudy during the interim.

4. Steering Committee Appeintments -- The DNRC, again with the
assstance of the SWPAC, assigned steering committee members to study the
sdected issues. Steering Committee assignmentsinduded Committee members
Representative Fagg, Ground Water Steering Committee, Senator Stimatz,
Surface Water Steering Committee, and Representative Lee, Chairman,
Surface Water Steering Committee. Additiondly, Senator Beck and
Representative Brooke served on the Clark Fork Steering Committee
established through lagt interim's water plan recommendations.

35



5. Draft Plan Section Development -- The steering committees developed
draft plan sections identifying policies, issues, background, options, and draft
recommendations for each sudy issue. These draft plan sections were
reviewed throughout the interim by the Committee.

6. SWPAC Review -- The draft plan sections were reviewed and amended by
SWPAC as needed.

7. Open House Meetings -- Eight informal open house meetings were held
around the state in May, 1992 to solicit public comment on the draft plan
sections.  These meetings, sponsored jointly by the DNRC and the SWPAC
were hdd in Bozeman, Cut Bank, Dillon, Great Falls, Hamilton, Kalispell,
Malta, and Miles City. A totd of 132 citizens participated.

8. Final Plan Section Development -- SWVPAC considered the public
comment received a the open house meetings and developed the find plan
sections.

9. Public Hearings -- Thefinal plan sections were submitted to forma public
hearings for public comment in September, 1992. A tota of 59 citizens
attended the meetings in Helena, Billings, and Missoula.  An additional 38
written responses were received.

10. Final Review and Amendment -- Commentsfrom the public hearings
were reviewed and the final plan sections amended by the SWPAC as needed.

. B , : Adc n -- The final
plan sectl ons were revi ewed by the Board for adoptl onin September The
Board adopted the final plan sections without revison on October 30, 1992.

12. Implementation -- The DNRC will implement the adopted
recommendations through DNRC rulemaking or proposed legidation as

appropriate.

It isimportant to note that this processis not required by statute or by DNRC administrative
rule. Section 85-1-203(2), MCA dates.

The department shall formulate and, with the approval of the board, adopt
and amend, extend, or add to a comprehensive, coordinated multiple-use water
resources plan known as the "state water plan”. The state water plan may be
formulated and adopted in sections, these sections corresponding with
hydrologic divisonsof the Sate.
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The state water plan mugt set out a progressive program for the conservation,
development, and utilization of the State's water resources and propose the
mod effective means by which these water resources mey be applied for the
benefit of the people, with due congderation of aternative uses and
combinationsof uses Before adopting the State water plan or any section of
the plan, the department shdl hold public hearingsin the state or in an area d
the state encompassed by a section of the plan if adoption of a section is
proposed. Notice of the hearing or hearings must be published for 2
consecutive weeks in a newspaper of genera county circulation in eech county
encompassed by the proposed plan or section of the plan a least 30 days prior
to the hearing.

The Committee strongly endorsed the current planning process and continued close
involvement in the process by the Committeeand individua Committee members. The
Committee, hearing that the Board hed concerns regarding the practicaity and
implementation of the proposed plan recommendations wrote the Board in May, 1992 dating:

Sate law requiresthat the Department of Natural Resources and Conservation
develop the state water plan in consultation with the Water Policy Committee,
The Water Policy Committee has reviewed and supports the adoption of the
draft recommendations regarding the integration of water quality and quantity
management developed through the state water planning process.

The Water Policy Committee has always supported vigorous and effective water
planning in Montana. 1n 1985, the Sdlect Committee on Water Marketing, the
precursor to the current standing legidative Water Policy Committee, identified
many advantages of a progressve water planning process and strongly urged
the Department of Natural Resources and Conservation to fully implement such
a process. The current Water Policy Committee, with seven of its eight
members actively involved in the current water planning cycle, has followed
the current planning efforss closely and urges you to adopt the plan sections.

It is important to note that the draft recommendations are consensus decisions,
the result of many hours of volunteer work by the water plan steering
committees. The committee's members, representing all the diverse affected
interests, were able to go beyond narrow special concerns and develop sound
water policy that both increases the protection of the resource and improves
the efficient use of that resource. The integration of water quality and quantity
management benefitsall Montanans.

The Water Policy Committee believes that endorsing the recommendationsis
just as importantly an endorsement of the process. The current water planning
process, a process based on broad spectrum participation, with many avenues
for public involvement, and consensus decisions, is vastly superior to the
alternatives of legidative vote counting or no action.



The process, and the results of the process, deserve the Board's favorable
congderation and supporr.

Toward thisend, members of the Water Policy Committee are willing to work
with Board members to discuss any concerns regarding the draft
recommendationsor the water planning process. It will be crucial to present a
unified front t0 the legislaturein order to implement this important policy of
water quality and quantity integration.

inal C oo R .

The Committee understandsthe value of a broad-based, consensus building
approach t0 s0lving the complex water issues facing Montana.  The Committee
believes that the current DNRC water planning process reflects these values and
the Committee strongly endorses its continuation.

Additionally, the Committee recommends that it stay closdly involved in the
planning process through membership on the SWPAC and steering committees or
. through thorough and frequent updates.
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Section 7. — Water Development Program

Introduction

Section 85-2-105(3)(b), MCA, requires the Water Policy Committee to "andyze ad
comment on the report of the status of the State's water development program . . . when filed
by the department [of natural resources and consarvation]. . . ."

The DNRC report is usudly filed just prior to legidative sessons, after the Committee hes
concluded its interim busness. For this reason, the Committee has never andyzed or
commented on the report.  Thisinterim, the DNRC ddivered a draft copy of the Renewable
Resource and Water Development Proerams Report to the Committee for review at its
December, 1992 meeting. The Committee did nat fed they hed adequate opportunity for
review and made no comment on the report itsdf thisinterim. Please sse DNRC &t for a
copy of the final report.

However, the Committeedid meke recommendeations regarding the next interim Water Policy
Committeds involvement in thisissue.

Final Committee Recommendations

The Committee requests that the DNRC provide the Committee a copy of next
interim’s draft report by September 30, 1993 to allow the committee adequate
opportunity for proper analysisand comment.

The Committee also recommends that the next interim Committee review and
comment on the DNRC gmnt prieritization process

Finally, the Committeeis concerned by the continued and increasing use of
Resource Indemnity Trust funds, through the Water Development and Renewable
Resource Devdlopment Grant programs, to fund general opemting expenses of
date agendes’ The Committee notesthat this practice isin direct violation of
section 15-38-203(2), MCA, enacted in 1985, that dates:

It isthe intent of the legidature that future appropriations fromthe
resource indemnity ¢rust interest account not be made to fund
general operating expenses of Sate agencies.

The Committee recommends that the next interim Committee examine thisissue in
detail.

! DNRC Resource Deveopment Bureau gaff informed the Committee that
goproximately 88% of the tota funding for the Water Development and Renewable Resource
Development Grant Programs will come from the Resource Indemnity Trust this biennium.



Section 8. - Water Research
[ntroduction

Sinceits creation in 1985, the Water Policy Committee has conddered the question - How
can water research best serve Montana? Despite progress this interim, to a large extent, a
satisfactory answer remains dusive,

Lag interim, the Committee mede the following recommendations regarding water research
in generd and the Water Resources Center specificaly:

1990 Fina Action

The Water Policy Committee endorses a srong and effecrive \Water Resources
Center. The Committee believes that before the legidature increasesiits
commitment to water research and the Water Resources Center, the university
system must demondrate its commitment to these important date issues. At a
minimum, the univergity sysem should restructure the Center charter to reflect
the following goals.

a. TheWater Center should become vitally involved in all water issuesin
Montana.

b. The Water Center should foster and nurture a network of water researchers
and water research users in the ate.

c. The Water Center should become the focus of water research in Montana

d. TheWater Center should pursue externally finded research through an
aggressive grant proposal writing program

e. The Water Center should facilitate the development of academic programs
In water resources

f. The Water Center should maintain an aggressive information transfer
program

Additionally, the university sysem should provide increased finding to allow
the Center to move towards the attainment of these goals.

The Water Policy Committee will periodically review the restructuring of the
Center. Increased legidative funding for water research and the Water
Resources Center will be reconsdered by the Committee before the 1993
legidative sesson.



Thisinterim the Committee has focused an reviewing the Univeraty Sysem's progress
implementing these recommendations.

University Sysern Adtion §

Implementation d the 1990 Committee recommendations began a the home of the Water
Resources Center, Montana State University (MSU).  Bob Swenson, MU Vice President for
Reszarch ad Credtive Activity, formed the MSU Water Initiatives Committeein January
1992 to review the roled MSJ in water research. The fdlowing "preamble’, goals, ad
objectives are taken from the Water Initiatives Committee report dated April 2, 1992.

There IS gromng concern over the long-term integrity of Montana's water
resources. The purpose of the MSJ Water Initiativeis to respond as a
univergity to the challenge of protecting the integrity of the state's water
resources by developing a cohesive and coordinated water resource education
and research program at MSU. The M3J Water Initiative'saimisto
accomplish this by:

(1) developing an excellent educational opportunity for teday’s and
tomorrow's water scientists, engineers, managers, and technicians;

(2) promoting pure and applied research to better understand the
dynamics of water systems, their use and management in order to sustain
the quantity and quality of Montana's aquatic ecosystens, and

(3) encouraging and supporting communication which contributesto
Montanan's knomedge and awareness of Wise water stewardship.

To fulfill the intent of the Preamble, the Water Initiatives Committee developed
the follomng specific education, research, and communication goak and
objectives.

A Education: Develop a strong, well-known, coordinated, on and
off campus education program for studenss, faculty, agencies,
and the public. . . .

B. Research: Develop a drong disciplinary and multi-disciplinary,
basic and applied research program relevant to important
problemsin the sate and nation. . . .

C. Communication: Enhance a grong communication and
coordination network for water education and research
programs between the campus, the public, and State and federal
agenciesto stimulate the educational and research goak. . , ,
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The MSU Water Initiatives Report was the bags for a sysem-wide plan deveoped jointly by
the vice-presdentsresponsible for research a MSU, the University of Montana, ad
MontenaCoIIegeof Minera Scuenceand Technology Thlsreport A Blan for the

' s , Was prepared in
response to the Commlttee's 1990 recomnmdatlonsand presented to the Commltteeln
November, 1992. A copy o the Plan isinduded as Appendix 9.

— on S

The Committee debated water research issues throughout the interim.  Debate and discussion
focusad mainly on the gods of water research in Montana, the mogt efficient means of
reeching those gods, and funding. The Committee was very interested in the Universty

sysem efforts, especidly a MSU, to improve water rdaed research, education and
communication.

Final Committee Recommendations

The Committee appreciates the efforts of the University System in developing its
plan to implement the 1990 Committee recommendations. However, due to the
unclear date fiscal situation, the Committee could not endorse the plan and its
proposed funding reques.’  Additionally, the Committee expressed a concern
regarding the apparent program duplication in the restructuring plan. The
Committee noted the .5 FTE Water Policy position at each of the three campuses
as an example of this possble duplication.

The Committee expressed a strong desire to work with the University Systemto
achieve as many of the goals as possible under the current fiscal constraints. The
Committee also strongly encourages the University System to increase its internal
support of water research and the Water Resource Center through a
reprioritization Of existing funds.

2 The Committee was informed at its December, 1992 medting that the University

Sydem had withdrawn all o its budget modification requests except for those regarding the
Universty library.



Section 9, — Water Data Management
|ntroduction
Section 85-2-105(3)(d), MCA requires the Water Policy committee to:

. . . analyze, verify, and comment on the adequacy of and information contained
in the water resources data management system maintained by the department [of
natura resources and conservation] . . . .

The DNRC responsibility to "establish and maintain a centralized and efficient water resources
data management system*® was delegated to the Montana Water Information System (MWIS)
in 1986. MWIS, created in 1986 as part of the Naturd ResourcesInformation Sysem (NRIS),
providesa centra contact point for locating and obtaining al types of water data. The MWIS
is fully integrated with the NRIS program.

The Committee received updates from NRIS gaff on the water data management system and
specific programs throughout the interim.

The Montana Water Information Svstem

Data requests to the MWIS have increased substantialy with each successive year of operation.
The number of requests increased by 50 percent in FY 91. Overall, the MWIS processes an
average of 260 forma requests each year and about 150 to 200 informal inquires. Data
clearinghouse activities constitute a mgjor portion of the day-to-day MWIS work load and are
apriority for the program.

The profile of MWIS users has remained very condstent during the six years of operation.
About 52% of requests come from state agencies, followed by private (24%) and federa (9%)
users. Use by specific state agencies has also remained consistent with the largest number of
requests (54%) coming from the DNRC. The DNRC isfollowed by the DHES (21%), DFWP
(9%), and DSL (8%). In short, MWIS primarily serves state agencies and private users.

Access to all mgor federa, state, and locad water resource data bases is available through
MWIS. Accessto datasystemsat the U.S. EPA and the Montana Bureau of Minesand Geology
(MBMG) has been significantly improved during the interim. Substantia effort is focused on
meking these important information sources as accessible as possble. 1n addition, MWIS dtaff
edtablished dternative access avenues to most mgor water data sources S0 that reliable access
isdwaysavailable. NRIS aso completed the Montana Data Directory which isanindex of data
bases. Thistool can be used to identify alternative sourcesfor various types of water data. The
Data Directory has been distributed to users around the state and will be updated periodically.

3 Section 85-2-112, MCA.



MWIS data gap identification benefits greatly from use of the NRIS Geographic Information
Sygem (GIS). Initidly, data gaps were tracked using conventional data base techniques.
Currently, the MWIS uses GIS technology to view the distribution of data layers directly on the
computer screen and to produce maps.  This GIS verson of the "Data Gap Log" is updated
annudly and is an invaluable tool for assessng the availability of datain Montana.

The MVS is increasingly involved in statewide data management efforts such as drought
monitoring, ground water assessment, stream reach mapping, and the production of a ground
waer alas. The State Water Plan also calls for MWIS support in the integrated water quality
and quantity management component. Specifically, MWIS coordinates the Drought Monitoring
Project which reports and maps surface water supply and soil moisture conditionsfor the entire
sate. The NRIS GIS is usad to produce the drought maps that are included in the DNRC
Surface Water Supply Report. MA/ S saff dso participate in, and chair, the newly formed
Ground Water Assessment Steering Committee (GWASC) established by the Ground water
Assessment Act. The GWASC directsthe new ground water monitoring and aquifer assessment
programs.

NR S continues to work with the DFWP to support the Montana Rivers |nformation System, a
data base that identifiesand rates river related natural resources. As part of thisproject, NR' S
isengaged in an effort to create a GIS layer for stream segmentsor reaches. Once compl eted,

this layer will be useful to many state and federal agencies respongble for managing stream
related resources.

Finally, MWIS was awarded a grant from the U.S. EPA to develop and publish aground water
alas for Montana. The atlas consists of a series of maps displaying various ground water
features, general descriptions and highlights of each map, tabular information and summary
satistics, and schematic block diagrams showing the genera types of ground water regions
present in Montana.  The atlas will be a valuable tool for any organization involved with the
management and protection of Montanas ground water resources.

The NRIS core program activities, which includethe Water Information component, are funded
by a variety of sources including an appropriation from the RIT prograin, DFWP license fees,
and federd funds from the DSL through the Office of Surface Mining Reclamation and
Enforcement.

e Ground Water A t Pr

The Montana Ground Water Assessment Act, section 2-85-901 et seq,, MCA, systematicaly
funds efforts to evaluate Montanas ground water resource. Major legidative purposes aetd:

* coordinate Montanas ground water datacollection and information distribution
efforts;
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* develop an extensive and better planned state wide ambient water level and
water qudity monitoring network; and

* create an ambitious 21 year program to sysemdicaly evaluate Montanas
ground weter resource.

The Assessment Adt is administered by the Montana Bureau of Mines and Geology (MBMG)
and a datewide geering committee. Membership on the seering committee is shared by date
and federd water agencies, the universty system, loca governments, and water user groups.
MBMG will develop the program under the policy guidance of the committee,

During the 1993 biennium, the Assessment Act was funded through severd sources:

increased licensang and renewd fees for water wdl drillers, water wdl
contractors, and monitoring wel constructors;

*

increased fees for wells producing less than 35 galons per minute (gpm) or
less then 10 acrelfeet per year;

* charging an additional $1.00 per acre/foot fee for wells producing greater than
35 gpm or greater than 10 acrelfeet per year; ad

* obligating a part of the hook-up fee for public water supply systems.

In the 1995 and subsequent bienniums, the Assessment Act will be funded through diversion of
$666,000 per year from the Resource Indemnity Trust (RIT) Tax proceeds. Thisdiverson will
dday the capping of the RIT Account for gpproximatey one year and reduce increases in
interest used for funding other programs.  Committee members sated that the gppropriateness

o the proposed 1995 hiennium funding source will be closdy evauated during the 53rd
legidetive sesson.

|1 —

I inal Committee '

The Committee understands the importance of the Montana Water Information
System and supports continued stable funding for the program. Additionally, the

Committee also supports continued funding for the Ground Water Assessment Act
Program,

47



Part 111

Other Interim
| ssues



Section 10. — State Drought Response

[ntroduction

Drought is a persstent problem in Montana.  In response to prolonged drought over much o
the state, the 1991 L egidature created the Drought Advisory Committee (DAC). Section 2-
15-3308 MCA, dates

. . . The drought advisory committee is chaired by a representative of the
governor and consists of representatives of the departments of natural
resources and conservation; agriculture; commerce; fish, wildlife, and parks,
military affairs, health and environmental sciences, state lands; and livestock.
The governor’s representative must be appointed by the governor, and the
representative of each deparrment must be appointed by the head of that
department. Additional, nonvoting members who represent drought-affected
federal and local government agencies and public and private interests may
also be appointed by the governor.
(3) Thedrought advisory committee shall:

(a) with the approval of the governor, develop and implement a state
drought plan;

(b) review and report drought monitoring information to the public;

(c) coordinatetimely drought impact assessments,

(d) identify areas of the state with a high probability of drought and
target reporting and assstance efforts to those areas,

(e) upon request, assist in organizing local drought advisory
committees for the areas identified under subsection (3)(d);

() request Sate agency staff’ to provide technical assistanceto local
drought advisory committees; and

(g) promote ideas and activities for groups and individualsto consider
that may reduce drought vulnerability.
(4) The department of natural resources and conservation shall provide szaff
assstance to the drought advisory committee.
(5) Thedrought advisory committee shall meet, at a minimum, on or around
the 15th day of the months of October and February of each year to assess
moisture conditions and, as appropriate, begin preparations for drought
mitigation.
(6) By March 15th of each year, the drought advisory committee shall submit
a report to the governor describing the potential for drought in the coming
year. |f the potential for drought merits additional activity by the drought
advisory committee, the report must also describe;

(a) activities to be taken by the drought advisory committee for
informing the public about the potential for drought;

(b) a schedule for completing activities;



(c) geographic areas for which the creation of local drought advisory
committees will be suggested to local governments and citizens, and

(d) requestsfor the use of any available state resources that may be
necessary to prevent or minimize drought impacts.

Understanding its statutory responsibility to "oversee the policies and activitiesof . . . Sate
agenciesand . . . indtitutions as they affect the water resource™, the Water Policy
Committee closely followed the DAC’s effortsover the interim.

Committee Action Summary

The Committee heard numerous DAC presentations on drought conditions and DAC activities
throughout the interim. After the Governor declared a drought emergency the Committee
wrote the County Commissionersdf each county that hed not created a Loca Drought
Advisory Committeeand strongly supported the Governor's request that local committees be
established. The Committeealso issued a press release expressing its concern over the

worsening drought and encouraging water conservation and increased cooperation between
water users.

The Committee was very encouraged to see the high level of cooperation between water
usersin someareas.  The Committee wrote the Broadwater-Missouri Water Users
Association and the Ruby River Water Users Association commending them for their
important efforts to mitigate drought impacts.

The Committee expressed some concern regarding state agency drought response. The
Committee wrote the Department of Hedth and Environmental Sciences and the Department
of Fish, Wildlife, and Parks requesting information on agency responsibilities, drought
impacts, impact mitigation and problem areas. The Committeeletters and agency responses
are included in Appendix 10.

Near theend of the interim, the Committee Chairperson wrote DAC Chairperson, Lieutenant
Governor Rehberg, commending the DAC for its efforts and requesting specific information
regarding DAC god's, successes and problems.

| am writing on behalf of the Water Policy Committeeto congratulate you on
the successes of the Sate Drought Advisory Committee.  You, your fellow
Drought Advisory Committee (DAC) members, and your seaff, have achieved
significant progressin elevating Montana's drought response to a more
appropriate level.

* Section 85-2-105(2)(b) MCA.
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Our Committee has followed your efforts with great interest throughout the
interimand is very eager in ensuring your continued success. It iswiththut in
mind thut we ask you to prepare a final report to the Water Policy Committee
on the DAC’s activities over the 1991-92 interim. Information regarding DAC
goals, what you consider to be your successes, and identification of any
problems you encountered, would be most helpfil. Additionally, our
Committee would be happy to review and consider supporting or sponsoring
any suggestions regarding specific legidative changes for the 1993 session if
you feel that would be appropriate.

While the Water Policy Committee understands the crucial importance of
drought impact monitoring and reporting, we also believe that impact
mitigation was a primaryfocus in the legidation creating the DAC. Therefore,
the Committee would appreciate information regarding drought impact
mitigation activities undertaken by state or local agencies and specific
recommendationsfor improving that process.

The Drought Advisory Committee 1992 Staff Report was submitted in response to this
request in November, 1992. For a copy of the DAC report, please contact Committee or
DNRC staff.

Final Committee Recommendations

The Committee commendsthe Drought Advisory Committee for its efforts to
improve Montana's drought response capabilities. The Committee understandsthe
importance of drought impact monitoring and istherefore concerned with the loss
of federally supported stream gauging stations. Additionally, the Committee
under stands the importance of drought impact mitigation and requests the DAC to:

* ensure that the relevant state agencies understand and fully comply with
their responsbilitiesduring periods of extreme drought;

* increase DAC support to the crucial Local Drought Advisory Committees
from the administration and its agencies;

* develop and institute objective drought response triggersto increase the
efficiency and effectiveness of drought response in Montana; and

* develop a clear and functional statement of the DAC's mission and
goals.

The Committee further recommends that the next interim \Water Policy Committee
review the DAC Sate Drought Plan expected to be completed in early 1993 as well
as DAC progressimplementing these recommendations.
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Section 11. — Wilderness Dam ¢ and Repair

[ntroduction

Early in the interim the Committee became aware of a growing controversy regarding the
maintenance and repar o non-federdly onvned dams in federdly designated wilderness
aress.

Responding to the controversy, in June, 1991 the U.S. Forest Service (USFS) established a
Wilderness Dams Policy Task Force (Task Force) to andyze theissues The following
excarpt from a Task Forceletter to interested atizens dated November 22, 1992, reviews the
problems and identifies the specific issues involved.

The Wilderness Dams Palicy task force was established by the Regional
Forester of the Northern Region to address the question of management of
dams located within Congressionally-designated wildernesses managed by the
Forest Service.

Within the Northern Region . . . (Montana, northern Idaho, and North
Dakota) there are 27 dams/reservoirs located partially or entirely within. . .
wildernesses.  The mgjority of these dams (17) are located on the Bitterroot
National Forest, within the Selway-Bitterroot Wilderness. . . .

Maintenance

All of the dams require yearly maintenance. Primarily this conssts of the
removal of drifiwood that floats up to the face of the dam. This debris poses a
threat to the dams because of the possibility of it blocking the spillway,
resulting in the potential for overtopping of the dam and failure of the
gructure. In the fall, when water levelsare low, the drifiwood is removed by
cutting, piling, and burning the debris.  Some of the dam owners have
proposed the use of chainsaws and chainsaw winchesto cut and pile the
annual collection of debris.® It is, however, possible to accomplish the
necessary work with crosscut saws and horse teams, but it takes longer and is
more expensive. At timesin the past, use of chainsaws and chainsaw winches
has been allowed by some Forest Service officials, but denied by others. The
questions with respect to thisissue are:

3 Section 4(c) of the Wilderness Aat specificaly prohibits motorized equipment in
wilderness aress "except as hecessary to mest minimum requirements for administration of
the area for the purposes o this Ad (indluding mesaures required in emergendies involving
the hedth and safety of persons within theareg) . . . ."
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Isthe use of small power equipment -- such as chainsaws and chainsaw
winches -- appropriate for debris removal at the dams? If so, when and under
what circumstances?

On what factors should the approval/disapproval of the use of this equipment
for debris removal be based?

Should the cost of non-mechanical means of debris removal, compared to use
of mechanized equipment, be a relevant consideration? | f so, how?

Mechanized equipment is more efficiens than non-mechanized equipment. It
takes fewer people less time to accomplish the needed maintenance when using
chainsaws and winches than when usng non-mechanized equipment. Isit
preferable to have fewer people at the dam for a shorter period of time using
chainsaws and winches; or is it preferableto have more people at the dam for
a longer period of time using crosscut saws and draft horses? 4« what point
does the greater efficiency of the mechanized equipment compensate for the
greater noise impacts? Should this factor be considered and under what
parameters?

Recongtruction

Some existing dams do not meet current safety standards and will either have
to be recongtructed to current safety standards or be breached. Over time,
more dams will be faced with the same situation of needing reconstruction to
meet safety standards. The Wilderness Act contains no language specific to
the management of dams and Nno specific language relating to the Selway-
Bitterroot area. Recondtruction of existing dams thus raises several issues.

Should heavy equipment (bulldozers, etc.) to be used in reconstructing existing
dams be pennitted to be driven through the wilderness? \What if thisis the
only feasible means of performing the reconstruction?

| f recongtruction would result in serious and long-tenn damage to wilderness
resources, should the Forest Service a) terminate the permit, b) seek
adjustment 10 the wilderness boundaries to remove the dams frorm the
wilderness, or c) use other viable options?

What types of impacts on the wilderness are unacceptable?

If the dams are not recongtructed, they will have to be breached, as the Forest
Service will not allow themto be used in violation of current safety standards.
Breaching of the dams would have serious economic conseguences on the

downstream water users. How should this factor into decisions regarding
recongtruction?
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What other safety factors should the Forest Service consider in permitting
reconstruction of the dams to meet current safety standardr?

The USFS Task Force proposed a revised dam maintenance and repair policy in January,
1992 and requested comments. In brief, the proposad policy Stated:

There will be no use of mororized/mechanized equipment for maintenance or
reconstruction of dams in desgnated wilderness except:

1. Emergencies (Immediatethreat to life and property)

2. Where impacts to wilderness resources would be greater usng non-
motorized /non-mechanical methods (includes duration of impacts)

3. When physically infeasible to use non-motorized methodr
4. When economics make the use of primitive methodr infeasible
Decisions made on reconstruction or maintenance of wilderness dams will be

made through the NEPA4 process with public participation. This approach is
congstent with the way decisions are made on other National Forest actions.

Committee Adion Summary

The Committee conddered this issue throughout the interim and closdly followed Task Force
progress. After recaiving information from USFS personnd, DNRC dam safety officials,
and interested citizens, and after reviewing the DNRC response to the proposed palicy, the
Committee dso responded.  Copies of the DNRC and Committee response are included in
Appendix 11.

The following excerpts summarize the Committee's response.

. « . After consdering the comments of all affected interests and much debate,
the Committee generally supports the Forest Service's attempt to develop a
concise, uniform policy for making decisions regarding the use of motorized
equipment on dams in wilderness areas. Forest Service personnd turn-over in
the area is high, and a clear written policy, consistently implemented, would
be a great help to all who benefit from these dams.

However, the Committee does wish to emphasize certain concerns expressed
during the testimony and Committee deliberations on thistopic.

The Committee understands that the use of motorized equipment to maintain

dams in wilderness areas is necessary to successfiully complete certain
maintenance projects. . . .
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The Committee believes that permits for these normal maintenance projects
should be issued in atimely manner. . . .

The Committee suggests that strong consideration should be given to the
comments submitted by the Montana Department of Natural Resources and
Conservation (DNRC) regarding the use of multi-year maintenance plans. As
discussed by the DNRC, these maintenance plans could serve both the Forest
Service's dedire for a case-by-case review of projects and the dam owners
desire for a longer term permit. . . .

The USFS adopted the proposed policy in June, 1992 with the following "management
directions':

1) decisons on the use and transport of motorized/mechanized equipment must
be made on a case-by-casebasis. . . . [EJach Site, situation, and action is
different and must be treated assuch . . . .

2) that each Forest managing wilderness dams in the Region will approve
maintenance activities for a five year period for each wilderness dam when
permits are renewed. These activitieswill be reviewed annually, along with
the dam operations plans, if there is no change in dam condition or acfiviry,
then no additional analysis need occur to continue implementation of the
approved activities. . . .

The complete policy is included in Appendix 11.
The DNRC dated that it was difficult to determine exactly how the USFS would implement

the new policy, but that the DNRC Dam Safety Bureau would work with the USFS and
water usersto develop and implement the multi-year maintenance plans.

Fingl ° Recommendation

The Committeeis pleased that the USFS appears to be moving towards a
reasonable solution to thisissue. The Committee recommendsthat the next

interim Committee continue to review the implementation of the new wilderness
dam maintenance a d repair policy for itsimpact on water users and the
wilderness resource.
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Section 12. — Federally Reserved Water Rights
[ntroduction

This section will review Committeeactivity involving the status of certain federdly reserved
water rights. Included in this section is information relating to:

* Milk River water rights issues involving the Blackfest, Rocky Boy and Fort
Bdknap Tribes,

* the Northern Cheyenne Compeact;
* the Fort Peck Compact; ad
*the continuing compact negotiations with the US  Park Sarvice.

Milk River Water Rights Issues
A. Blackfest Tribe

Ealy in the interim, the Attorney Generd's (AG's) office natified the Committee thet the
Blackfeet Tribe hed removed itsdf from negotiation with the State, through the Resarved
Wae Rights Compact Commisson (RWRCC), regarding its reserved water rights.

RWRCC gaff informed the Committeethat it did not appear to be a matter of the tribe
preferring litigation to negotiation. Rather, the tribe sses no need for any quantification of
their reserved waer right -- they are located at the heedwatersd the river, they have bean
there since aborigind times and they see no ned to tak to the state about who owns the
water. The AG's office wanted to kegp the Committee informed because the issue, If it went
to court, would be very costly and additiona funds would be nesded from the 1993
legidature. The AG continued to prepare for potentid litigation even after the Blackfeat
unofficialy reopened negotiationsin May, 1992 to ensure that the state did not jeopardize its
case, should litigation become necessary.

The issue remains technicdly in litigation before the Water Court but the AG's office sees
the fact that the parties are "at the table' as sgnificant progress. The AG's office dated that
substantive progress hed been hampered by triba and state eectionsbut a concrete proposa
from the Blackfeet Tribe is expected shortly.

Negotiations continued with the Fort Belkngp and Rocky Boy Tribes after the Blackfeet

terminated discussons with the state.  Bath the Fort Belkngp and Rocky Boy Tribes, located
downdream of the Blackfeet, encouraged the Blackfeet to return to negotiaions.
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B. Rocky Boy Tribe

A recent proposal from the Rocky Boy Tribe requests 20,000 ac/ft from three drainages and
the creation of additiond storage. The negotiations are complicated by the tribe linking its
water right clams to a proposed trandfer o certain state lands to the tribe. The RWRCC has
entered into a Memorandum of Underganding with the Department of State Lands to ensure
negotiation participation of al interested parties.

C. Fort Bdkngp Tribe

Negotiations with the Fort Bdkngp Tribe are aso proceeding. The mog recent triba
proposa requested 200,000 ac/ft in the Milk River drainage and incdluded meany other federa
or nonwater issues as well. The RWRCC has asked the tribe to resubmit a proposad more
in line with exigting water availability and its negotiation authority.

Northern Cheyenne Compact

A reserved water rights compact between the Northern Cheyenne Tribe and Montana was
ggned in May, 1991. The federa legidation approving the compact wes introduced in July
and hearings were hdd in November, 1991. Issues rased a the federd levd included Crow
Triba water rights, certain boundary disputes and the potential settlement costs to the federd
government. The federd legidation was passad by the Senate in July, 1992 and sgned by
Presdent Bush on September 30, 1992. This wes the first compact in the Missouri Basn to
be 9gned into law.

The federd legidation dlowed the Northern Cheyenne 60 days to request a triba referendum
a the compact. Petitions requesting the referendum were submitted on November 29, 1992,
The referendum, scheduled for January 14, 1993, mud recelve a majority of the votes, and
a leest 30% o digible triba voters mugt participate, or the referendum fals and the
compect will be ratified. If the referendum passes, the compect is not ratified and the Sate
and the Tribe mud ether renegotiateor litigate the water rights issues. The RWRCC
continues to review the compact to ensure that there were no changes which would require
date legidative review. Work on the Tongue River dam rehabilitation project, a mgor
component of the compact, also continues.

A secondary issue of Water Court respongihilities in the compact ratification and notification
process was 0 raised during the interim.  Chief Water Court Judge Bruce Loble expressed
concern with potentia conflicts between legidative priorities and the Water Court budget.
The Water Court has clear Satutory priorities, for example, Milk River adjudication, but the
Court aso has a respongbility to ensure that compact ratification proceeds in a timdy
manng. The Judge estimated that the notification process for the Northern Cheyenne
Compact would cost gpproximately $9,000. Judge Loble asked for clear guidancefraomthe
legidature if the Water Court budget did not dlow the court to proceed with its legidative
prioritiesand the compact ratification process.
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Fort Peck Compac

The federal legidation approving the compact between the state and the Fort Peck Tribe did
not receive U.S. Senate approval this year. Federal approval is required for the water
marketing provisons of the compact, negotiated in 1985. The compact legidation has
become embroiled in overarching Missouri River management issues. One such issue
involves the U.S Army Corps of Engineers management of the Fort Peck Reservoir.
Downgream dates are concerned that a reprioritization avay from navigation towards
recreation will lead to adverse impacts. Downgream states are also concerned with the
precedential effects of tribal reserved water rights.

The RWRCC has notified downstream tates that the compact, except for the water
marketing provisons, isin effect. Additiondly, the AG’s office has gpproached other States
in an attempt to resolve the larger issues.

U S Park Service Compact Negotiations

The other mgor activity of the RWRCC involved compact negotiations with the U.S. Park
Service. Reserved water rights negotiations were initiated for five U.S. Park Service units.
Glacier Nationa Park; Y elowstone Nationa Park; Big Hole Battlefield Nationa Monument;
Little Big Horn Baittlefield Nationa Monument; ‘and the Big Horn Canyon Nationd
recreational Area

The RWRCC tald the Committee that progress has been made with these negotiations,
especidly thoseinvolving Yedlowstone Nationd Park. The Ydlowstone negotigtions are
complicated by several streamsthat cross the park but that do not originate on Park Service
land, and the geothermd resource issue. The RWRCC hopes to present a settlement on al
five units under one hill if possible.

Final Committee Recommendations

The Committee supportsthe resolution of water rights issues through negotiation
rather than litigation and further supportsthe continued efforts of the RWRCC
towards that end. Additionally, the Committee recommends that the Water Court
be funded at an adequate level to carry out all of its responsibilities, but, if a
budgetary conflict arises, the Court should ensure that the compact ratification
process proceeds in a timely manner.
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Appendix 1
1 BILL NQ
2 | NTRODUCED BY
3 BY REQUEST OF THE WATER POLI CY COWM TTEE
4

5 A BILL FOR AN ACT ENTI TLED: "aN ACT ESTABLISH NG A GROSS
6 NEG.I GENCE  LIABILITY STANDARD FOR CERTAIN DAM OWNERS

7 EXTENDING THE LIABILITY STANDARDS TO CERTAIN DAMsS IN
8 ADDITION TO PERMTTED DAMS; EXTENDING THE LIABILITY
9 STANDARDS TO  NONFEDERAL DAMS ON  FEDERAL PROPERTY;

10 ESTABLI SHHNG A PENALTY; AMENDI NG SECTIONS 85-15-107 AND
11 85- 15- 305, MCA; AND REPEALI NG SECTI ON 85- 15-501, MCA."

12

13 BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF MONTANA:

14 Section 1. Section 85-15-107, MCA is anended to read:
15 *"85-15-107. Exenptions. (1) The provi si ons of
16 85-15-10857-85-15-1667 85- 15- 108 t hrough 85-15-110, 85-15-209
17 t hrough 85-15-216, 85-15-305, 85-15-401, 85-15-5617--and
18 85-15- 502, and [section 4] do not apply to—

19 (&) dans subject to a permt issued pursuant to
20 82-4-335 for the period during which the damis subject to
21 the permits;

22 (b) ¢he--provisions--of--85-15-168--through--85-15-1167
23 85-15-209---~t hr ough- - - - 85-15-2367-~--85-15-36857-—--85-15-4617
24 85-15-5017;-and-85-15-562-do-net-appty-te federal dans and

25 reservoirsy-—-to--nonfederai--dams--and-reservoirs—iocated-on
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federat-iands-if-they-are-subject-to-a-dam-safety-review--by
a-federat-ageneyr-or-to;

(c) dans and reservoirs |licensed and subject to
i nspection by the federal energy regulatory commissionz--%Fhe
provisions---0f---85-15-1057--85-15-1667y--85-15-168--through
85-35-11067---85-15-269---through----85-15-2367y----85-15-3657
85-35-46017-85-15-5617-and-85-15-502-do—not-appiy-to: 0Or

(d) dams that are required to obtain a certificate of
environnmental conpatibility and public need pursuant to
75-20- 201 for the period during which the damis subject to
the certificate. ¥n-additieny-the--provisions—--of--85-15-168
through--85-15-1167--85-15-209-through-85-15-2167-85-15-3657
85-15-4617-85-15-5617-and-85-15-502-do-not-appty-untit--Juty
17-19907-to-high-hazard-dams-that-have-been-inspected-by-the
HrS<--army-corps-of-engineers-pursuant-to-Pshr-92-367-and-for
which--resuttant--dam—-safety-repores-have-been-submitted-te
the-owners

(2) The provisions of 85-15-108 through 85-15-110,
85- 15-209 through 85-15-216, 85-15-401, 85-15-502, and

[section 4] do not apply to nonfederal dams and reservoirs

| ocated on federal lands if they are subject to a dam safety

review by a federal agency."

NEW SECTION.  Section 2 Purpose. (1) The legislature

finds that dams provide a variety of benefits to the state

of Mntana. These benefits include the regulation of
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streanflows for flood control; water storage for irrigation,
for municipal, industrial, and stock water consunption, and
for hydropower generation; inproved . opportunities for
flatwater recreation; and inproved fisheries. Additionally,
dams play a crucial role in mintaining the wvitality of
Montana's econony. The state therefore has a legitinate and
conpelling interest in encouraging the construction of dams
that conform to the water storage policy provided in
85- 1- 703.

(2) The legislature further finds that one inpedi nent
to the construction of new dans is the potential Iliability
associated wth dam construction and operation. The
| egi sl ature understands the inherent risks to public safety
associated wth dam construction and operation but finds
that conpliance with the Mntana Dam Safety Act reduces
those risks to an acceptable |evel

(3) The legislature further understands and finds that
a reasonabl e and prudent |andowner should wunderstand the
I nherent risks associated with placing a structure bel ow an
existing dam The legislature finds that a |[|andowner who
places a structure downstream from an existing dam assunes
some of the potential risk to person or property of dam
failure. The legislature finds that instituting a gross
negligence liability standard for existing permtted and

ot her existing properly constructed dans, as provided for in
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85- 15- 305, serves the compelling state interest of
encouragi ng dam construction in the least intrusive nanner
possible and that the devel opnent of the gross negligence
liability standard is closely related to that conpelling
state interest.

Section 3 Section 85-15-305 MCA, is amended to read:

*85-15-305. Liability of owners for damage. (1) Except
as provided in subsectieon subsections (2) and _(3), nothing

in this chapter relieves an owner of a dam or reservoir of
any legal duty, obligation, or liability incident to its
ownership or operation, including any damages resulting from
| eakage or overflow of water or floods caused by the failure
or rupture of the dam or reservoir

(2) The owner of a dam or reservoir that has been
permtted by the departnent in accordance with this chapter

or that was designed, constructed, and requl arly maintai ned

under the supervision of an enqgi neer IS netyx

(@) in the absence of negligence, not liable for

damages to persons or property resulting fromflows of water

from failure of the dam or reservoir; whieh~-~are---of

sufficient--magnitude--to--exceed-the-iimits-of-the-100~-year
fioodptain-as-defined-in-76-5-163+ or

(hy | N the absence of gross negligence:

(i) not liable for property damages resulting from

flows of water from failure of the damor reservoir to

-4 -
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structures placed downstreamfrom an exi sting dam or

(ii) not liable for personal injury or death if the

person injured or killed was downstreamfrom an exi sti ng dam

as a result of a structure being placed downstreamfrom the

exi sting dam

{3) In addition, the owner of any damor reservoir that

has been permtted by the department in accordance with this

chapter or that was desiqgned, constructed, and regularly

nai ntai ned under the supervision of an engi neer nmay, w thout
incurring liability, allow passage through the reservoir of

inflows without dimnution."

NEWSECTION  Section 4. Qvil penalty. An owner of a

damw th an inpounding capacity of 50 acre-feet or greater
neasured at the maxi numnornal operating pool who fails to
comply with a provision of this chapter or a rule or order
of the departnment adopted or nade pursuant to this chapter
is subject toacivil penalty not to exceed $1,000. Each day
of violation is a separate of fense.

NEW SECTION  Section 5. Repealer. Section 85-15-501,
MCA, is repeal ed.

NEW SECTION  Section @ codifi cati on i nstruction.

[Section 4] is intended to be codified as an integral part
of Title 85, chapter 15, part 5, and the provisions of Title
85, chapter 15, part 5, apply to [section 4],

-End-
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BILL NO

| NTRODUCED BY

A BILL FOR AN ACT ENTITLED: "AN ACT REVI SI NG THE DAM SAFETY
ACT; REVI SING THE AUTHORI TY OF THE DI STRI CT COURT AND COUNTY
COMM SSI ONERS TO CONSI DER DAM SAFETY COMPLAI NTS;  AMENDI NG
SECTI ONS  85-15- 106, 85- 15- 107, 85- 15- 209, 85- 15- 211,

85-15- 212, 85-15-213, AND 85-15-216, MCA; AND REPEALI NG
SECTI ONS  85- 15- 306, 85- 15- 307, 85-15-308, 85- 15- 309,

85-15-310, 85-15-311, 85-15-402, 85-15-403, 85-15-404, AND
85-15-501, MCA"

STATEMENT OF | NTENT

A statement of intent is required to provide guidance to
the departnment of natural resources and conservation in
adopting rules to inplement this bill. It is the intent of
the legislature to provide a uniform process for conmpl aints
regarding unsafe dams and to reduce the potential for
nui sance actions against dam owners. It is further the
intent of the legislature to authorize the departnent to

i nvestigate all conplaints regarding unsafe dans.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF MONTANA:

Section 1. Section 85-15-106, MCA, is amended to read

"85-15-106. Definitions. Unless the context requires

Z\'\ (Montana Legislative Council
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otherwise, in this chapter the follow ng definitions apply:

(1) "“Alterations" or “"repairs" neans alterations or
repairs that may directly affect the safety of a dam or
reservoir.

(2) "Appurtenant works" neans all works incident or
attached to a damor reservoir, including but not limted
to:

(a) a spillway, either in the damor separate fromit;

(b) the reservoir and its rim

(c) a lowlevel outlet; and

(d) a water conduit such as a tunnel, pipeline, or
penstock, either through the damor its abutnents.

(3) "Construction” or "construct" i ncl udes
construction, alteration, repair, enlargenent, or renoval of
a dam or reservoir.

(4) "Danl' neans any an artificial Dbarrier, including
appurtenant works, used to inpound or divert water with-an
impounding-capacity-of-56-acre-feet-or-greater--measured--at
maximum-normat-operating-peot.

(5) "Department" nmeans the department of natural
resources and conservation provided for in Title 2, chapter
15, part 33.

(6) "Emergency” means any a threat to |life caused by
the condition of a dam or reservoir or by present or

immnent floods that threaten the structural integrity of

-2
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any dam or reservoir.

(7) "Engineer" neans a registered professional engineer
licensed to practice in the state of Montana under Title 37,
chapter 67, part 3

(8) “Enlargement" neans any a change in or addition to
an existing dam or reservoir that raises or nay raise the
water storage elevation or increases the inmpoundnent
capacity of the reservoir.

(9) "H gh-hazard danf neans any a damor reservoir wth

an inpounding capacity of 50 acre-feet or nore at the

maxi num nornal operating pool, the failure of which would be

likely to cause loss of life.

(10) "Inspection" neans a visual or nechanical check, a
measurenment, a boring, or any other method necessary for
determ nation of the adequacy of construction techniques,
conformty of work with approved plans and specifications,
or the safety and operating performance of a dam or
reservoir.

(11) "Omner" neans any a person who owns, controls,
operates, maintains, manages, or proposes to construct a dam
or reservoir.

(12) "Person” means an individual, associ ation,
partnership, corporation, business trust, state agency,
political subdivision, utility, municipal or quasi-nunicipa

corporation, or any other entity or any authorized agent,
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| essee, or trustee of any of the foregoing.

(13) "Removal" neans renoving, taking down, or changing
the location of any a damor reservoir.

(14) "Reservoir" neans any a Vvalley, basin, coulee,
ravine, or other land area that contains 56-acre-feet-or
mar e- af i npounded water measured-at-maximum-normai-operating

poot."
Section 2 Section 85-15-107, MCA, is amended to read:
*85-15-107. Exenptions. (1) The provi si ons of
85-15-10557-85-35-3867 85- 15- 108 t hrough 85- 15- 110, 85-15- 209

through 85-15-216, 85-15-305, 85-15-401, 85-15-50t7--and
85- 15-502, and [section 8] do not apply to-

(@) dans subject to a permt issued pursuant to
82-4-335 for the period during which the damis subject to
the permitss

{b) Phe--provisions--o£f--85-15-108--through--85-15-3107
85-15-269----through----85-15-2167---085-15-3057y---85~-15~401~
85-15-5617-and-85-15-502-de-not-appty-te federal danms and
reservoirgsy—~te-—-nonfederal--dams—-and-reservoirs-iocated-on
federal-iands—if-they-are-subject-to-a-dam-safety-review--by
a-federat-agencyy-or-toy

{c¢) danms and reservoirs |icensed and subject to
I nspection by the federal energy regulatory commissionz--%he
provisions---of---85-15-1057--85-15~-12067--85-15-108--through

85-15-3367---85-15-209---through----85-15-23657----85-15-30655

-4~
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85~i5-4917-Bs-i5-50i7-and-85—}5-See—do—not-appiy-toi_gL

(d) danms that are required to obtain a certificate of
environmental conpatibility and public need pursuant to
75-20-201 for the period during which the damis subject to
the certificate. ¥n-additien;-the--previsions--of--85-15-198
through--85-15-1167--85-15-209-through-85-15-2167-85-15-3657
85-15-4617-85-15-5017-and~85-15-502~do—net-appty-untii--duty
17-19907-to-high-hazard-dams-that-have-been-inspected-by-the
UrySv-army-corps-of-engineers-pursuant-to-P<-b+--92-367-and-£for
which--resuitant--dam--safety-reperts-have-been-submitted-to
the-ennets

(2) The provisions of 85-15-108 through 85-15-110,
85-15-209 through 85-15-216, 85-15-401, 85-15-502, and

[section 8] do not apply to nonfederal danms and reservoirs

| ocated on federal |lands if they are subject to a dam safety

review by a federal agency."

Section 3  Section 85-15-209, MCA, is amended to read:
"85-15-209., High-hazard dam -- determnation. Any A
person proposing to construct any a damor reservoir wth an

i npounding capacity of 50 acre-feet or nore neasured at the

maxi mum normal operating pool shall nake application to the

department for a determnation of whether the dam or
reservoir is a high-hazard dam The application nmust include
the information required by the departnment. The depart nent

shall make the determ nation required by this section within
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60 cal endar days after a conplete application is received, by

t he departnent."”

Section 4. Section 85-15-211, MCA, is anended to read:

"85- 15-211. Inspection and reports during construction.
(1) An engineer nust be in charge of and responsible for
i nspections during construction of any high-hazard dam

(2) Inspections during construction nmust be performed
at intervals necessary to ensure conformty with the permt.
The engineer in charge or a qualified designee shall perform
t he inspections.

(3) The departnent shal | set procedures and
requirenents  for reporting information obtained from
during, or as the result of an inspection. The engineer in
charge shall certify all reports to the departnent.

(4) The department may al so inspect the high- hazard dam

during construction to ensure conformity with the
construction permt.

(5) |If the department finds that construction of the
hi gh- hazard dam does not conform with the construction
permt, it may order that construction be stopped until

changes are made in conformty wth the permt. @@
Section 5. Section 85-15-212, MCA, is anended to read:
"85-15-212. Operating permt. (1) An operation plan
must be prepared by the owner and approved by the departnment

prior to operation of the high-hazard damor reservoir. The
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operation plan nust set forth at a mninum
(a) a reservoir operation procedure;

(b) a nmai ntenance procedure for the high-hazard dam and

appurt enant works; and
(c) energency procedures and warning plans.
(2) Wen construction is conplete and if the

hi gh- hazard damor reservoir conforns to the construction

permt and when an operation plan has been approved, the
departnent shall issue a permt to operate the high-hazard
dam or reservoir, containing sueh conditions on the safe

operation of the high-hazard damas it consi ders necessary."

Section 6. Section 85-15-213, MCA, is anended to read:

"g5-15-213, Periodic inspections after construction.
(1) Any A high-hazard dam whether or not previously
permtted by the department, nust be inspected as often as
consi dered necessary by the departnent, but at |east once
every 5 years, in order to ensure the continued safe

operation of the high-hazard dam

(2) Periodic inspections required by this section nust
be performed by a qualified engineer, who shall nmake a
report of the inspection to the departnent. |[|f the

departnment finds that the high-hazard dam conforns to

current safety standards, it shall issue or reissue, as the
case nmay be, a permt to continue operation of the

hi gh- hazard dam containing suen conditions on the safe
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operation of the high-hazard dam as it considers necessary.

(3) The owner is responsible for inspections required

under this section."”

Section 7. Section 85-15-216, MCA, is amended to read:

"85-15-216. H gh-hazard dam Permit permt cancellation.

Failure to conmply with the provisions of 85-15-209 through
85-15-212 or 85-15-214 subjects the pernmt to cancellation
at any time during the progress of construction or the

operation  of the high-hazard dam The departnent is

authorized to cancel any permt if the provisions of
85- 15- 209 t hrough 85-15-212 or 85- 15-214 have not been or
are not being conplied with, and the cancellati on operates
as a forfeiture of all rights acquired under and by virtue

of any permit approved by the department."

NEW SECTION. Section 8 Civil penalty. The owner of a

dam w th an inmpoundi ng capacity of greater than 50 acre-feet
or nore nmeasured at the maxi mum nornmal operating pool who
fails to conply with a provision of this chapter or a rule
or order of the department adopted pursuant to this chapter
IS subject to a civil penalty not to exceed $1,000. Each day

of violation is a separate of f ense.

NEW SECTION. Section 9 Repealer. Sections 85-15-306,

85-15-307, 85-15-308, 85-15-309, 85-15-310, 85-15-311,
85- 15-402, 85-15-403, 85-15-404, and 85-15-501, MCA, are

r epeal ed.
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NEW SECTION. Section 10. Codification i nstruction.

[Section 8] is intended to be codified as an integral part
of Title 85, chapter 15, part 5 and the provisions of Title
85, chapter 15, part 5 apply to [section 8].

NEW SECTI ON. Section 11. Coordination instruction. If

Bill [LC 0949] is passed and approved and if it

includes a section anmending 85-15-107 and instituting a
civil penalty for a violation of the dam safety act, then
[sections 8 and 10 of this act] are void.

- End-
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July 30, 1992
TO: Committee Members

FROM: Michad S. Kakuk

RE: Dam Safety Study - Public Response Summary

Thisisa summary of the written responses from the May 28, 1992 mailing to interested
persons regarding the Committee's "draft" final study recommendations. One find mailing
containing the Committee's fina study recommendations will be sent after the September 11,
1992 Committee meeting. Numbersin parentheses indicate the number of written comments
aong those generd lines.

Issue 1. Liability - Recommendation - The Committee will investigate the potential for
shifting liability away from dam owners and on to landowners who place structures in the
hydraulic shadow of an existing dam.

Agree: 5

Disagree: 0

Written Comments:

* Dam owners should retain a mgjority of the liability. (2) Chinook

* Dam owners should not be liable for those who move bdlow a constructed dam.
(7) White Sulfur Springs, Superior, Choteau, Chinook, Madison Co.

* The person in control of the dam must be hdd lisble. (2) Butte

* Dam owners should maintain their dams in a reasonable manner and accept the

ligbility if they don't. They probably should not be hed liablefor unusud flood events or
earthquakes. Laure

* Dam owners mugt share the liability. (5) Missoula, Helena, Miles City, Gallatin
Co.



* Transferring liability would be appropriateif;
- the full extent of the hydraulic shadow is contained in a public document; and
- thereis a legal requirement that any construction within that shadow be preceded
by a permit containing a full disclosure of the shadow boundaries and a full
understanding of the release of the dam operatorsfrom any liability (short of
the normal requirement for responsible and non-negligent operation).
Any other policy would congtitutedownstream blackmail. (2) Great Falls

Issue 2. High-Hazard Nomenclature - Recommendation - The Committee believes a term
other than high-hazard should be usad to designate a dam that, if it failed, could cause the
loss of a life. Options include: Class C; Class I; Permitted; etc.

Written Comments;

* Follow the federal nomenclature for consistency. (3) Chinook

*

Follow S.C.S. nomenclature. White Sulfur Springs

*

The term is appropriate and should not be changed. (2) Butte

* Change the term but not the definition.

>(.

Changeit to Class A, B, C, etc. (2) Davson Co., Helena
* Change the term to Class 1 and Class 2, ec. (6)
Two Dot, Helena, Cut Bank, Laurel

* 1f | were considering building a house, 1'd want someone to tell me | was building
in the flood area bdlow a high-hazard dam, not that | was buildingin the "hydraulic shadow
of aClassA dam"! Shadows don't drown people. Missoula

* Change to Exposure Categories, e.g.,
0 - No potential damage
1 - Erosion or non-structural potential
2 - Structural damage potential
3 - Thresat to lifeand property
4 - Likdihood of loss of life
(2) Great Falls, Superior

* 1t should remain "high-hazard" because other agencies are using this method.
Gallatin Co.



h e 3. Dam Regulatory Capacity - Recommendation - The Committee determined the

current standard is appropriate.
Agree 12

Disagree: 0

Written Comments.

* The state should not regulate any dam smaller than 100 ac/ft. White Sulfur
Springs

* The state should only regulate dams greater than 1000 ac/ft. Helena

* The state's regulaion should depend not SO much on size of the dam as on
potentid damage. Great Fals

Issue 4. 10sS of Onel ife Standard - Recommendation - The Committee determined the
current standard is appropriate.

Agree 17
Disgree: 0
Written Comments. None Received.

Issue 5. Dam Owner Not Included in Loss of Life Calculation -
Recommendation - The Committee determined the current standard is appropriate.

Agree 15
Disagree: 0
Written Comments:

* If the dam owner wants to endanger his family, that's his problem. Chinook

Issue 6. Initial Reservoir Condition - Recommendation - The Committee determined the
current standard is appropriate.

Agree 16
Disagree: 0

Written Comments: None Receved.



Issue 7. Clear Wesather FailureMode - Recommendation - The Committee determined the
current standard is appropriate.

Agres 16
Disagree: 0
Written Comments

* The failure calculation should include both a high (flooding) and low (clear
weether) estimae,

* Clear wesather failureis not very probable.

Issue 8, Definition of "Structures' - Recommendation - The Committee determined the
current sandard is appropriate.

Agres 11
Disgree: 0
Written Comments
* "Sructures' should include any road where adam failure Wl result in a specific

depth and veocity of flow as wdl as any road where, due to a dam failure, the culvert mey
wagh out.

* Some consideration should be given to how often a particular road is travelled. If
an oiled road doesn't receive much traffic then the dam should not be classified as high-
hazard. Chinook

* Hooded depth should be the same as FEMA flood insurance studies - 0.5 feet.
Hazardous velocities should aso be considered, possbly anything over 5 fps.

* Certain "structures’ such as houses should be weighted as more likdly to cause loss
d lifethan others such as railroads.

* "Sructure” should include any occupied structure.

Issue 9. Statutory Risk Assesament - Recommendation - The Committee determined the
current standard is appropriate.

Age= 12
Dissgres 0

Written Comments



* Standards should vary according to potential loss of life. (3) Dawson Co., Miles
City, Gallatin Co.

* Standards should vary according to the site specific conditions. Chinook

* A risk assessment should be part of the design standard for al dams. Imposing the
mogt stringent standard on all damsis not reasonable.  Laurel

* Adapt the degree of regulation to the degree of potential damage. Gresat Falls

tandar ds Recommendation -

The Comm|ttee determlned the current standard is appropnate

Agree: 17
Disagree: 1
Written Comments:
* Too much emphasisgiven to PMF. \White Sulfur Springs
* Federal standards are appropriatefor spillwaysand new dam construction. Butte

* Spillway standards are too high. Old damsthat have functioned well for many
years now need spillways severad timeslarger. Helena

Issue 11. Risk Scalesin DNRC Regulations (b) Spillway Requirements and Warning
Time - Recommendation - The Committee determined the current standard is appropriate.

Agree 19
Disagree: 0
Written Comments.

* Digtance from dam to structuresis relevant and should be accorded more weight.
White Sulfur Springs

* No substitutions should ever be considered for structural design by eliminating
warning sysems. Butte

* Standard is OK if it relates to stream size and flood potentials. Superior

* Standards must be the same regardless of population or nearest community. Miles

City



entation - Recommendation - The

Corrmttee determ ned the current standard IS approprlate |

Agree 12
Disgree: 0
Written Comments:

* Ingtalling instrumentation could cause additional risk by alowing water to risein
drill holes. White Sulfur Springs

* Accessible instrumentation should be provided for those responsible for dam
operation. Gallatin Co.

I 13. Ri in DNRC R ructi

Recommendation - The Committee determmed the current gandard is approprlate
Agree 13

Disgree: 0

Written Comments:

* Monitoring and enforcing standardsisa must. Paper products with worthless
words do not save lives. Butte

* Other than spillway standards which are too high, the construction standards are
OK. Heena

Recommndatl on- The Committee found that the current mspectl on standards were
appropriate but the Committee did not reach agreement on allowing the DNRC to inspect
d m. Thisissue will be addressed at a firure meeting and the Committee is particularly
interested in recaving comment regarding this issue.

Written Comments:

* Itisvery appropriate to allow the DNRC to require more frequent inspections
regardless of the condition of thedam. Butte

*Allow the DNRC to inspect dams but only if the program is 100% self-supporting.
Chinook

* Dam inspections are for the safety of the public and therefore should be paid for by
the public. Requiring dam owners to pay for costly inspectionsis a sure way of discouraging
dam construction. White Sulfur Springs

* Thisshould remain with the private engineers.



* To ensure consistency and lower cost, the DNRC should inspect dams. (6) Two
Dot, Madison Co., Cut Bank, Helena

* For dams less than 500 ac/ft, five year inspections by the DNRC are adequéate.
Larger dams should have more frequent inspections. Chinook

* DNRC inspections may make dam ownership more affordable. Helena

* To ensure adequate and timely inspection, the DNRC should provide the engineers
or help pay for private engineers. Laurel

* Qualified DNRC engineers should be alowed to ingpect dams. (2) Missoula,
Choteau

* This should remain with private engineers to avoid liability issues for the state.
Miles City

Issue 15. Risk Scales in DNRC Regulations (f) Dam Inspections, Extent -
Recommendation - The Committee determined the current standard is appropriate.

Agree: 11
Disagree: 0
Written Comments:

* Dam inspections should be increased with increased potential hazard. Miles City
Issue 16. Other Risk Assessment Consderations, DNRC Scoring Process -
Recommendation - The Committee decided that it would make no recommendations regarding
Issue 16. |f the DNRC had additional information regarding these issues,the Committee
would consider them again.
Agree: 6
Disagree: 0
Written Comments:

* Scoring could be done easily by an inspection with classes: No Risk; Minimum
Risk; and High-Hazard. White Sulfur Springs

* DNRC should consider developing a scoring process. (2) Dawson Co.

* A scoring process would reduce liability and simplify the process to determine
hazard classification. Madison Cty.

* A dam scoring process is not as useful as a report as to the dam condition. Laurel



* A sooring process must be usad to rank dams according to hazards. The problem
is subjective ranking. Miles City

* This should be considered aong with other states experiences.

Recommendation - The Commlttee deuded thaI it vvould make o recommmdatlons regarding
Issue 17. If the DNRC had additional information regarding these issues, the Committee
would condder them again.

Agree: 7
Disgree: 0
Written Commeants.

* This should be conddered aong with other States experiences.

General Comments

* Water storage mey be the only answer to agriculture v. instream flow conflicts.
The proposed dam safety regulations will amost surdly deter individuasfrom building new
dorage. Some compromiseis required. Helena
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TQ Comm tt ee Menbers
FROM  Staff
RE: Dam Safety Study = Sunmary of Public Conment

The followng is a summary of witten public coment regarding
the Dam Safety Study received to date. You have been given al
the public responses on these issues, but this sunmary will be
needed for the report to the legislature and it may hel p you when
reviewing the study as well. The last two pages are an excer pt
fromthe unapproved Commttee mnutes fromthe May 8, 1992
neeting and reflect the oral public comment received as part of

t he Dam.Safety Study public hearing.

The June Water Policy Commttee neeting will clean up renaining
Dam Safety issues regarding liability, flood insurance and DNRC
dam inspections. Final decisions on all the identified dam
safety I1ssues will be addressed at the Septenber neeting.

DAM SAFETY STUDY
Summary of Public Comment

Issue 1 Liability = Qurrent Montana statutes and court case |aw
i mpose the negligence liability standard for permtted dam
owners. |s this appropriate?

Yes: 8

No: 3
Witten Conments:

* Yes, keep the risk burden with the dam owner. Bozenan

1



* Yes, if all safety requirements have been net the dam
owner should not be held Iiable for unforeseen events. Chi nook

* Yes, particularly during a large flood event. Billings

* Dam owners should not be held liable for damages from
eart hquakes. They should be held |liable for negligent acts. In
all cases | believe that public safety should override
operational costs. Not one damis worth a person’s life.

M ssoul a

* State regul ations and | ocal zoning | aws should be
devel oped t o regul ate downstream areas that may be affected by
dam failure. Wl f Point

* New residents bel ow an existing dam shoul d be held Iiable
for any damage that occurs due to a dam failure. Choteau

* Designing regulations to avoid litigation is a waste of
time. Tomorrow’s court decision wll w pe out today’s
assunptions. Geat Falls

* Once an operating plan has been approved, and barring
wi I |1 ful negligence, a dam owner should not be held liable for
damages. Martinsdal e

* No. Responsibility for a damfailure rests solely on the
owner. Any danmages to downstream residents should be fully
recover abl e.

* Liability for dam failure should be shared by the public

t hat noves bel ow an existing dam Geat Falls
*
M ssoul a
*

do not think you can legally affect liability issues.

" Dans are "created" hazards. Dam owners should retain
l[iability. Geat Falls

* N Responsibility for dam failure nust rest with the
operator. Butte

|ssue 2 High-Bagard Nonenclature - The term "high-hazard" is
someti mes m sunderstood t o nmean unsafe. Should permtted dans be
cal |l ed sonet hing other than "high-hazard"?

Yes: 2
No: None



Witten Comments:

* Yes. | think "regulated" would be a better termthan
"high-hazard". Choteau

* No.  The term hi gh-hazard is quite appropriate for danms 50

ac/ft or larger. Butte

|ssue 3 Dam Regulatory Capacity = Mntana currently regul ates
dans that contain 50 ac/ft of water or nore. Should this
standard be changed?

Yes: None

Na None

Witten Coments:

Hei ght and storage capacity are not accurate predictors of
potential damage. Any size dam could pose a probl em dependi ng on
what or who was below it. You should al so consider velocity.
Geat Falls

The standard should not be increased to reduce the nunber of
regul ated danms in Montana. Butte

Issue 4 lLoss of One Life Standard = Montana currently

regul ates dams that could cause the loss of one life if they
failed. Should this standard be changed?

Yes: No Comments Received

No:

Witten Comments:

|ssue 5 Dam Omer Not Included in Loss of Life Calculation -
Mont ana does not exenpt the dam owner or the owner’s famly from
the loss of |life standard. |s this appropriate?

Yes: No Comments Received

No

Witten Comments:



Issue 6. Initial Reservoir Condition - Wien determning the
flooded area in a damfailure cal culationthe DNRC assumes the
water level is at the crest of the enmergency spillway. Is this
assunpti on appropri ate?

Yes: No Comment s Recei ved
No

Witten Comments:

|ssue 7 Clear Weather Failure Mode - Again when determningthe
flooded area in a damfailure calculation, the DNRC al so assunes
that there are no flood flows occurring upstream of the dam |Is
t hi s assunption appropriate?

Yes: No Comment s Recei ved
Nb:

Witten comments:

|ssue 8 Definition of "structures™ - The DNRC assunes that a

l oss of life would occur if any of the follow ng "structures" are
Present_or_planned in a breach fl ooded area: occupied houses and
arm bui | di ngs, stores, gas stations, parks, golf courses,

stadi uns, ball parks, interstate, principal and ot her paved

hi ghways, railroads, highway rest areas, RV areas, and devel oped

canpgrounds. Should the list of "structures" be changed?

Yes: None
No: 1

Witten Conments:

* Historical data should be used, if available, to help the
DNRC nore accurately determine the flood depth. Geat Falls

|ssue 9. Statutory Risk Assessnent = Currently the DNRC is not
allowed to consider the probable risk to |ife and property in

setting design standards for high-hazard dans? |n other words a

hi gh- hazard dam overl ooking a highway is regul ated the sane as a
hi gh- hazard dam over| ooki ng a subdivision. |s this appropriate?
Yes: 3

No: 14



Witten Comrents:

* No, give the DNRC nore flexibility. Bozeman

_ * The applicabl e standards shoul d be negotiated between the

engi neer, owner, and DNRC based on circunstances. Billings

* Probable risk to life and property should be a prine
consi deration. M ssoula

* | do not agree with, and cannot accept, a tradeoff between
human |ife and cost savings. WIf Point

* strongly favor all regulations that protect the public
to the fullest extent possible. Deer Lodge

* The Committee’s goal should be to protect public safety.

* No. Not if allowing themto consider the risks woul d
| ower some costs for dam owners. White Sul phur Springs

* The | egi sl ature nust double the funding for this inportant
program Once it is fully inplenmented, then it can be scal ed
back.

Note: Due to the confusing way | phrased this question on the
response form the answers to this question can be m sl eadi ng.

Al nost all of the "No"™ responses indicated that the DNRC shoul d
hold danms to a higher standard if they pose athreat to life or

property.

| 10. Risk Scales in DNRC Requlations (a) Spilliwa tandar
Are the current spillway standards, set in DNRC rules, a
reasonabl e bal ance between cost of construction and ri sk of dam
failure?

Yes: 8

No: 2

Witten Comrents:

* Yes, but give the DNRC nore flexibility, especially where
the risk to population is greater. Bozeman

* Yes. Cost is i mportant but secondary to the risk to life.
Geat Falls

* Per haps the spillway standards should be statutorily set
rather than set in an admnistrative rule. Big Tinber



* Yes. However, the PMF is often overstated which | eads to
hi gh cost spillways.

* Please pay the utnost attention to the aspect of cost in
setting the balance. Al though we are all very consci ous of
safety, cost cannot be ignored on a working ranch. Brookfield,
w

* More | eeway should be given to off-stream storage

regarding the PMF risk. Wite Sul phur Springs

* Any discretion the DNRC director is allowed nust include
the discretion to increase standards as well as reduce them
M ssoul a

* The DNRC needs nore flexibility in setting appropriate
standards. \White Sul phur Springs

* No. The professional engineers standard is appropriate.
A 100 year flood is a reasonabl e standard. M ssoul a

* No. Suppose a dam owner can show that a | ower design
standard will not result in a greater loss of life. Billings
*

Federal spillway standards are appropriate and shoul d be
used in nmontana. Butte

* The PMF is often extrene. Butte

| ssue 11. Risk scales in DNRC Requlations (b) Spillway
Requirements and Warning Tine - Mntana allows smaller spillways
for dans where the nearest community is | ess than 20 residents
and nore than 4 hours away? |s this appropriate?

Yes: 8
No: 4
Witten Conmments:

* The DNRC shoul d have nore flexibility to determ ne
spi |l l way standards based on risk and overall damintegrity.
Geat Falls

* Not in the case of 20 residents - one life lost is too
many. 4 hours away is (K  Bozeman

* Yes, especially when the distance factor is so nuch |ess
severe. Big Tinber

* The nore lead time the better. M ssoul a



* There shoul d be no exceptions to a properly designed and
sized spillway. Wlf Point

* No, there will always be people that expect to be warned
no matter how far away they live. Choteau

* The state shoul d enphasi ze and increase the ability to
alert the public regarding damfailures. Deer Lodge

* Spillway repair should be mandated to ensure public
safety.

* The idea of linking standards to some arbitrary nunber of
residents and hours is absurd. The standards should | ook at the
threat to one person. M ssoula

* Yes, only if there is a fail safe warning system How
woul d you like to be one of those 2.0residents? Billings

* Unsafe structural conditions should not be conpensated by
early warning systenms. Butte

| ssue 12. Risk 8cales in DNRC Requlations (¢) Instrunentation -
Currently, instrunentation requirenents vary for different dans
depending on the size and condition of the dam |[Is this
appropri ate?

Yes: 16
No: None

Witten Conments:
* | feel that dams |ess than 500 ac/ft, and | ess than 100 ft
in height, should have to neet |ower standards. Chinook

* This instrumentation requirenent should al so apply to
federal dans. Bozenan

* Instrunentation should be left to discretion of engineer
w th DNRC approval .

* |f a damrenmins stable for a period of years,
instrunmentation seens unwarranted. Geat Falls

* Engineer discretion is fine - if the engineer is a state
agent and understands that the first duty is to protect public
safety. M ssoula



* Instrunentation should only be based on size and hazard

classification, not dam condition. How do you know when the
condi ti on changes?

* Engi neer discretion regarding instrunentation requirenents
for dans |l ess than 100 ft coul d be considered. Conrad

* Engi neer discretion regarding instrunentation requirenents
for small dans with DNRC approval is appropriate. Butte

[ ssue 13. Ri sk Scales in DNRC Reqgul ations (4) Construction

St andards = Mbontana uses current %ederal construction standards,
except for spillway standards, for new dam construction. |Is this
appropri ate?

Yes: 10

No: 1

Witten Comments:
* | think the state should follow all federal standards

unl ess they are not as strict as state standards. Plentywood

* Federal standards may nmke projects too expensive. |
think current acceptabl e engi neering standards are adequate, with
I nspections. Bozenman

* Mntana's standards need to account for |ocal phenonenon,
i.e., weather, runoff and seismc activity. Big Tinber

.* Federal standards are OK, but any standard is difficult to
obtain inthe field. Billings
~ *If dans cannot be built to the federal standards because
it is far too expensive, allow a | esser standard. Geat Falls

_* | amnot sure that federal standards are strict enough
Marti nsdal e

* |f Montana cannot inprove on federal standards then they

shoul d not be changed.
* Would allowing variations from federal standards increase
state liability for damfailure? Geat Falls

* The real questionis if there will be any nore dans built
at the current federal standards due to the high cost. Wite
Sul phur Spri ngs



* Standards should be left to engineer’s di scretion.
M ssoul a

* Federal spil l way standards should be used. State or |oca
standards are not appropriate. Butte

Issue 14. Risk 8cales in DNRC Requlations (e) [N Inspections,
Prequency — Montana requires a high-hazard damt o be inspected at
| east every five years. The DNRC nay require nore frequent dam

i nspections for certain dans depending on dam condition or

| ocation. |s this appropriate?

Yes: 17
No: None

Witten Comments:
* Dam | ocation should be a factor. | would like to see
yearly inspections for all *"high risk" danms. Maybe DNRC
engi neers should do all the inspections. Plentywod
* | believe nore frequent dam i nspections are needed. Dam
i nspections do not have to be expensive, or they should be done
by the DNRC. Geat Falls

* Such decisions should be nade by people nore accountabl e
t han DNRC bureaucrats. Big Ti nber

* Pl ease nininize the frequency of dam inspections. Each
i nspection by a professional engineer costs between $500 and
$1000. Brookfield, W

* The cost of i nspections for danms that were built before
the current standards were established should be borne by the
DNRC. Martinsdal e

* Five year inspections are not frequent enough to
adequately protect public safety.

* A truly "high-hazard" dam shoul d be inspected every year.
M ssoul a

* The DNRC shoul d provi de engi neers for dam inspections.
Conr ad



Issue 15. Risk Scales in DNRC Regulations (f) Dam Inspections,
Extent - The extent of dam inspections currently varies dependi ng

on damcondition or location. Is this appropriate?
Yes: 19
No: 1

Witten Coments:

* Yes, the greatest risk dams should be inspected nore
often, especially if they could cause a great loss of life.
Hel ena.

* Yes, Montana’s standards need to account for |oca
phenonenon, i.e., weather, runoff and seismc activity. Big
Ti nber

* Dam i nspections that benefit the public should be paid for
by the public. Martinsdale

* No. Stringent inspections nust be required and the cost
shoul d stay with the dam owner

| ssue 16. Other Risk Assessnent Considerations, DNRC Scoxing
Process - Should the DNRC devel op a dam "scoring" process to

determ ne what hazard class, or what design standards, should
apply to particular danf

Yes: 14
No: 3
Witten Comments:

* | believe scoring is a way to pick out which danms need to
be inspected nore often. Chi nook

* | favor the use of a scoring systemif all the factors,
properly wei ghed, are considered. Big Tinber

* Dam saf ety can not be accurately "scored". M ssoula

* Include fatal -flaw analysis. Billings
* I'ncl ude seisnic analysis. Butte

* Obj ective and fair scoring could be appropriate. Butte



I 17. her Ri sk nt nsi deration Pr ilisti
Approach - Shoul d the DNRC establish a probability nunber for dam
failure?

Yes: 10

No: 4

Witten Conments: None



Appendix 3

Rel evant portions fromthe yet to be approved Septenber 11, 1992
Comm ttee neeting mnutes.

VWt er Reservati on study

MR Kaxuk used EXHBIT 9 to reviewthe Water Reservation Study.
REP. HARPER opened the nmeeting to public comment.

M KE ZI MMERVAN, Mont ana Power Conpany (MPQ), used EXHBIT 10 to
respond to the issues.

NEl L COLWELL, WMshi ngton Water Power, said they echoed the
comments of MR ZI MVERVAN but they did not see this as a
practical problemat this tine.

MR FRITZ, DNRC, remnded the Coomttee that |ast session, the

| egislature renoved the tinme [imt of ten years for the

devel opnent of a water project. This allows a private user
interested in constructing a storage facility to apply for a

wat er use ,oerm't through the DNRC and, within a reasonabl e tine,
fully develop that project. A so, the recent upper M ssouri

R ver instream water reservations were conditioned to allowthe
Board to subordi nate instream flows to new storage uses if the
new st orage woul d provi de sone benefits to the instream resource.

ROBERT STCRY, Montana Associ ation of Conservation Districts, used
EXHBIT 11 to respond to the issues.

STAN BRADSHAW Montana Trout Unlimted, said the answer to the
question - does the reservation process inpede t he devel opnment of
new storage - was clearly no. Certain reservations, such as on
the Yell owstone R ver, mght preclude new storage, but the
process itself does not. The |argest inpedinent to new storage
was economcs. Referring to the question - should private
entities be allowed to %et a reservation - there are probably
three other basins in the state where reservations are |ikely
and, given the |last reservation process, he said he woul d be
surprised if another reservation process was begun.

LORNA FRANK, Mont ana Farm Bureau (MFB), agreed with MR BRADSHAW
t hat economcs was the |argest inpedinent to new storage in
Montana. The MFB was a firm believer in new storage to provide
benefits to instream fl ows and ot her uses but the question was
how t o fund these proj ects.

M5. BRUNNER, used EXHBIT 12 to respond to the issues. She al so
woul d support a change in the reservation process that woul d
allowa reservation if the apPI icant built a storage project to
provi de the additional water for that reservation.

MR SPENCE used EXHBIT 13 to respond to the issues.



SEN GROSFI ELD asked if a conservation district could change a
reservation fromsone other use to a storage reservation

MR FRITZ said that was his understanding. Additionally, the
district could certainly apply for a storage reservation.

SEN BECK asked how the Yell owstone Ri ver reservations preclude
new st or age.

MR BRADSHAW said that at the time the Yell owstone reservation
process was underway a |arge perceived threat to the river was
the All enspur Dam just south of Livingston. The instream f| ow
reservations on the Yell owstone include high flows and not just
base flows so a large damof this type is no | onger possible. He
said he was not sure what the situation was on the snaller
tributaries.

SEN. GROSFI ELD asked if MPC could go through county conmi ssioners
to get a storage reservation

MR ZI MVERVAN said they could ask, but why should a public
utility, or private entity, not enjoy the sane access to the
process as a conservation district. They would be speculating in
wat er the sane as a conservation district and the burden is the
sane. They have to show beneficial use, intent to develop within
a reasonable time, and that the reservation is in the public
interest. He said that basically, it is a fundanmental question
of how much you trust or distrust private enterprise.

SEN BECK asked if MPC had water rights and had they been
adj udi cat ed.

MR ZI MMERVAN sai d they had water rights and rights to store
wat er behind all the power generation dans and the rights were in
t he sane adj udi cati on process as everybody el se.

SEN. BECK asked if MPC gained any benefit from instream fl| ow
reservations on the M ssouri

MR  ZI MVERMAN said it depended on the reach of the instream fl ow
and where the dam was or would be built.

MR STORY said that if you think the Mssouri River reservation
process was a ness, think about the situation had anyone been
allowed to apply for a reservation.

REP. HARPER asked the staff to provide a sunmary of the testinony
and options for Council discussion at the next neeting.
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Dear 2=

Senate Bill 313 from the 1991 legislative session directed the Water Policy Committee to
conduct a study analyzing tlie impacts of the current water reservation process on ncw
storage facility construction in Montana. Specificaly, SB313 dates:

The water policy committee shall also conduct a study t0 determine whether
the starurory restriction against allowing private entities ro obtain water
reservations 1S an impediment 10 the development of water srorage projects.
Specifically, the study must evaluate the desirability of:

(a) allowing privare entities to apply for and obtain water
reservations, and

(b) designating a public entity with responsibility to advance
water reservation applications for private entities that are
precluded from applying for and receiving a water reservation
under 85-2-316.

Knowing your interest in water rescrvation and storage construction issues, we invite you lo
present your comments on this study to the Committee at its next meeting, Friday, September
11, 1992 in Room 108 of the State Capitol, Helena.
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To help focus comments on the study, we have prepared the following questions for your
review and response. These questions are not exclusive, we welcomeany and all relevant
comments regarding this important issue.

* Does the current water reservation process impede in any way the construction of
water storage projects in Montana? If so, how?

* How best can the impediments identified above, if any, be removed?

* What in your opinion are the largest impediments, from any source, to the
construction of water storage facilitiesin Montanaand what can or should the state
government do about them?

* What are your thoughts regarding the two options identified in SB313, i.e.,
allowing private entities to hold a reservation and or designating a public entity to advance
reservation for private entities?

Committee staff, Michael S. Kakuk, Environmental Quality Council, 444-3742, will be
caling you for your initia reactionsand to schedule you for the next meeting if you desire to
participate. Please feel free to contact him at anytime with questions or comments regarding
thisrequest. Your assistance in this study will alow the Committee to determine the best
policy for the state of Montana.

Sincerely,

Hal Harper,
Chairman

cc: Michael E. Zimmerman, Montana Power Company
Nel V. Colwell, Washington Water Power Company
Jim Peterson, Montana Stockgrowers ASsociation
Jo Brunner, Montana Water Resources Association
Lorna Frank, Montana Farm Bureau
Stan Bradshaw, Montana Trout Unlimited
Peggy Parmelee, Montana Association of Conservation Districts
Karen Barclay-Fagg, DNRC
K.L. Cool, DFWP
Dennis Iverson, DHES
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Representative Hal Har per
Chai r man

Water Policy Commttee
Montana State Legi sl ature
Hel ena, Montana 59620

Dear Representative Harper:

Thank you for the opportunity to respond to questions
related to the study the Water Po icY Commttee is undertaking
pursuant to Senate Bill 313. The follow ng sets out the
guestions asked by the Water Policy Cormittee and ny responses.

Q1. Does the current water reservation process inpede in any way
Lhe construction of water storage projects in Montana? |f so,
ow?

To our know edge the current reservati ons process has
not had this effect. The Conpany has not recently
constructed a new storage project. And, new storage
projects are not currently planned. But, this is not
to say that the current process couldn't be an

| mpedi ment .

For the Conpany, the issue cane up in scenari 0os where
we asked, "what if we wanted to reserve water for a
future hydroel ectric project?" The thought was that
other private interests, for exanpl e agricul tural
interests, through certain governnental entities, could
reserve water for future uses and, in effect, secure
all of the remaining water. dven the |ong-term

pl anni ng requi rement for new el ectric generation
resources, we wondered why an electric utility which is
reliant upon hydroel ectric resources, should not have
the sane ability to reserve water as other private
interests? The concern was that if all avail abl e water
is reserved, then utilities would not have access to
wat er for new hydroel ectric generation.

TELEPHONE (406)723-5421 e FACSIMILE (406)496-5050
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As we considered this matter, we concluded that there
is no entity like the Conservation Districts or the
DNRC t hat would reserve water for a utility such as the
Conpany.

This seens to be an unwise policy restriction. Because
electric utilities use water to provide | ow cost
electric service to the public o are their custoners,
we felt utilities should have the sanme access the
reservations process. Because we haven't any present
intention to construct' newhydroel ectric facilities
requiring additional storage, however, we haven't
studied this issue beyond this initial curiosity.

Q2. How best can the inpedinments identified above, if any, be
removed?

| npedi ments may be renmpved by authorizing reservation

applications by private interests, like utility
conpani es, that serve the public through the use of the
wat er .

Q3. What in your opinion are the |argest inpedinents, from any
source, to the construction of water storage facilities and what
can or should the state government do about thenf?

I dentifying inpedinents is easier than renoving them
Sone i npedi ments mght be
-access to capital;

- devel opnent, permtting and construction
costs;

- environnental concerns; and
= water availability.

A means of dealing with inpedinments mght be to
facilitate public/private cooperation on a case by case
basis so that economcally justified projects may be
realized. The on-going water planning process, which
utilizes the cooperative effort of a broad base of
private and public participants, is an exanple. This
sort of effort could, on a project specific basis,

identify inpedinments and alternatives for dealing with
t hem
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1992

What are your thoughts regarding the two options identified
in SB313?

Applications by private entities should be all owed.
Mar ket economics will assure that the use of reserved
wat er provides benefits to the public. 1In addition,
the decision authority remains with a public agency.

Identifying a public entity to advance the interests of
private entities is also a potential solution. But,

unl ess you've a deeply ingrained mstrust of private
enterprise and the regulatory influence of the market

pl ace, why should a governnmental agency be required to
devel op and submit the application and advocate for it?
This is particularly so when a governnental agency is
the decision maker. This option, while workabl e,
results in unnecessary increases in the costs of

gover nment .

Si ncerely,

M CHAEL E ZIMMERMAN

L29111.MEZ/jf



MONTANA ASSO0CIATION OF CONSERVATION DISTRICTS

Points of testimony on water reservation process

MACD policy on water reservations:

1.

MACD supports the reservation process to allow
conservation districts to reserve water for
agricultural use.

MACD supports conservation district reserved water
having a priority second only to domestic use.

FIACD supports reservations for instream-flow if they
are consistant with the prior appropriation doctrine.

MACD believes that reservations for instream use should
require the investment in in-kind storage or
conservation practices since utilization of other
rights requires diversion and thus investment.

MACD believes that no instream flow rights to water
guantities in excess of water available, after existing
water rights have been satisified be granted unless
suported by off-stream storage.

MACD recommends that diversion for off-stream storage
be defined as an instream use of water. and beleives
that instream water reservations should be used to fill
these structures.

MACD objects to instream flow reservatins that preclude
the development and building of storage projects.

MACD supports multiple use storage projects with all
users helping pay the costs of construction and
maintenance.

DOES MACD BELEIVE THAT THE RESERVATION PROCESS HINDERS THE
DEVELOPMENT {F STORAGE?

1.

Yes in those cases where the bulk of the water is
devoted to instream flow reservations for public health
or recreation.

Yes because it is not clear that reserved water, either
instream flow or water reserved by CD’s for agriculture
, can be stored.



No , in cases where water in addition to what is
reserved is available. An applicant could apply for a
use permit and would receive a priority date at the
time of application to develop water.

DOES MACD BELEIVE THAT THERE IS A SOLUTION TO THIS PROBLEM?

1. Yes, the reservation process could be modified to make
it clear that water from all reservations could be used
for storage and then used to fulfill the reservation.

2. MACD believes that all reservants should work together
and support storage projects that would be multiple use
and benefit all water users.

MACD believes in general that the main hinderance to
development of water storage is cost, followed by
environmental concerns. Many water storage projects
already built probably not truly cost effective, but where
would we be if we didn't have them. Water storage whould
be looked uupon as a long term investment in the future of
the state. W don't know what stored water may be valued
at in future years. W also feel that sometimes the
environmental benefits of storage may outweigh the
localized damage to a stream a reservoir may cause. Proper
design and management of reservoirs can greatly enhance the
gquality of a stream when compared to dewatering.

MACD does not support allowing private individuals to
reserve water for any purpose. Since reservations are for
future development, it would be too easy for speculation in
water rights to develop. W particularly oppose private
reservation for instream flow. Instream flow supposed to
be a benefit for all users and should be held by government
agencies. Since no investment or work is required to
perfect an instream flow reservation or right all remaining
‘water in the state would be filed on by instream flow
advocates thus precluding the development of any water for
domestic, municipal, agricultural, or' industrial use. This
would also make the process of administering water rights a
very difficult process as there could be a great number of
objectors in any given water hearing.
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Dear Representlative Harper,

In response to your inquiry concerning SB313, the Montana Water Resources
Association offers the following:

¥ 1. No, the current reservetion process does not impede the
construction of water storage projects in Montana.
Agriculture has the ability to obtain reserved waters through tLhe

Conservation Districts, Within that procedure, i.e. proving ithe land
irrigable, etcetera, and through other related regulations, Lhe means is
available for obtaining the water to fill the facility.

Privalte entities such as preservationi st groups, wanting to preserve
a consistent instreamflow through a storage facility, have the means,
working through department reservations, to cost share projects.

*2. The most formidable impediment to construction of water storage
facilities is the reluctance of short sighted instream flcw advocates to
support development of both on and off stream storage facilities.

Consequently, Montana's high water flows out of state and into the
storage dams and reservoirs of each downstream state in its path.

Dam owners and the water users increasingly recognize the benefits
of regulating releases to accommodate the fishery needs, both as to
amount and crucial timing.. Additional storage or rehabilitation of

existing facilities to hold that high water could provide even more
henefits to all water users.

Costs of rehab and constiruct ion should not be Lhe burd- f
agriculture, or utjlities, but shared by all the users. Education on all
uses of water, geared Lo all water users is a top priority.

Over the years the water development, RIT funds have been deleted to
be almost non- existant. On the ground development/rehabilitation programs
have been replaced with staff maintenance and non-related programs.

National and statewide anti- water development groups, through
extensive lobbying and media programs, have been able to reduce funding
for new and rehab water projects.

page 1, SB313

"Montana's Voice for Montana's Water"



The cost of construction, linked with increased environnental
regul ati ons, and with unreasonable criteria have brought water
devel opment to a virtual standstill.

Inability to consider econom c benefits to a comrunity is
unrealistic and an inpedinent to dam construction. Payback of 10 years is
unrealistic and an impediment.

*3, Refer to *1. MARA does not support either of the two options. It is
to be recognized that we are not considering individual agriculture or
utility interests, but those interested in maintaining instream fl ows.

To our know edge there are no participation restrictions in the
devel opnent of water, including storage facilities, which would preclude
a private entity fromfinancially assisting a government entity.

Consequently, instream flow advocates have the ability to utilize
departnmental reservations while participating in the construction of
storage facilities at this tinme.

There is an inconsistency in SB313. The opening statenment and the 2 sub-
par agr aphs are not subject consistent.

The opening statenent addresses inpedinments to devel opnent of storage
facilities. A and b address private water reservations. If the | anguage
had included, in both a and b, the wording 'for the construction of
storage facilities' MARA woul d not have been opposed to the study.

The supposition is that the study will provide insight into whether or
not a private individual/entity Will request a reservation to store water
in an existing facility or build a storage facility, and that the
reservation would be contingent upon utilization of a storage facility?
If so, would the reservation be for high water only?

Real istically, high water is probably the only water avail abl e,
considering the over-appropriation of water in the streams feasible
for additional storage.

Points to ponder --- In light of the long standing negative attitudes
concerning alleged danmage by storage facilities to fisheries, dewatering,
etcetera, would such facilities all of a sudden be acceptabl e and
beneficial? Or only the ones private individuals or entities build?

Would they allow nmultiple use, without cost to other users, on the
reservoirs they construct and the water stored therein?

Thank~you, )
~

' YDV
égzggé%€é§§/;§eeutﬁve Secretary

tana WAt er Resources Associ ati on

page 2, SB313



Montana ‘Department
of
TFish ‘Wildlife R Pari(s

1420 East Si xth Avenue
Hel ena, Montana 59620
Sept enber 9, 1992

Rep. Hal Harper, Chairnman
Water Policy commttee
Montana State Legislature
Hel ena, MI' 59620

Dear M. Harper:

This letter is in response to your letter of July 29, 1992
requesting,the Departnent to comment on certain provisions of SB
313, specifically water reservations for private entities and the
effects of reservations on construction of new storage. The
following are our responses to the questions you posed:

1. Does the current water reservation process inpede in any way
thpconstructl on of water storage projects in Montana? |f so,
oW~

In the case of the Mssouri R ver basin above Ft. Peck Dam

DFWP was recent |y granted instream reservati ons on a nunber of

streans in the basin. W do not believe the instream
reservationsw | | necessarily inpedethe construction of water

storage projects for two reasons: (1) DFW was not granted
reservations for high flows during the spring runoff period
whi ch shoul d al |l ow a new storage project to capture a portion
of those high spring flows when they are available; (2) In
granting the instream fl owreservations, the Board of Natural

Resour ces and Conservation inposed a condition applicableto
al | instream fl owreservations granted as foll ows: "Instream
flowreservations are subject to nodification if any feasible
new storage facilities are devel oped that nay otherw se be
precluded by a reservation. The Board nay only approve the
nodi fication after notice and hearing, if the resource val ues
protected by the reservationw || be nmai ntai ned or enhanced by
the storage facility." W interpret this conditionto allow
flexibility during planning for a newwater storage facility
on a stream where an instream reservati on has been granted.

The reservation can be nodified to all owthe storage project
to proceed as | ong as provisions are nade t o protect instream
val ues bel ow t he proj ect.
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Finally, it should be noted that the reservation process
provides a planning nmechanism to reserve water for future
storage projects and is, therefore, an advantage rather than
an inpediment to new storage possibilities.

2. How best can the inpedinments identified above, in any, be
removed?

The reservation process does not present significant
| npedi ments t o new storage projects. New storage projects can
probably be accommodated in nost situations if, during the
pl anni ng process, consideration is given equally to the val ue
of instream flows and the recreational uses of waters and the
ot her benefits of the project such as irrigation, hydropower,
et c. Good stream fisheries can be devel oped bel ow storage
projects provided that the planning process allows this to

occur. Any project slated for planning or construction
shoul d, therefore, include provisions for maintaining these
resources at an adequate |evel. Further, recognition by

proj ect devel opers of the value of instream and recreational
resources and a commtment to consider those values in
developing the project is a prerequisite to successful
conpletion of a project that will provide nmultiple benefits.

3. What in your opinion are the largest inpedinents from any
source to the construction of water storage facilities in
Mont ana and what can and shoul d the state governnent do about
t henf

Currently, the biggest inpediment to construction of new
projects is the cost and availability of funds to finance
t hem In addition, there are many existing projects in the
State which are in need of substantial rehabilitation. DFW
owns a nunber of these projects and is in the process of
upgradi ng sonme of these facilities to neet safety and ot her
standards. This is also very costly. The Montana State Water
Plan and the Legislature have identified the upgrading of
existing water storage facilities as the nunber one priority
(over constructing newfacilities.) In sumary, we feel that
maj or i npedi nents t o new dam construction are the scarcity of
suitable sites, the high cost of initial construction, the
long term financial requirenments to adequately maintain the
facility and the backlog of existing dams in need of repair

4. What are your t houghts regarding the two options identified in
SB 313 (i.e. allowmng private entities to hold a reservation
and/ or designating a public entity to advance reservations for
private entities)?
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DFWP does not object to allowing private entitiesto apply for
and obtain water reservations. There may be sone cases where
such private reservations woul d be beneficial. However, one
problem we foresee is the availability of water in sone
pasi ns. The Yell owstone and upper Mssouri basins have
al ready recei ved reservations which, at | east theoretically,
limt the anount of water still avail able for ﬁrivate entities
to acquire through thereservati on process w thout interfering
with reservations alread granted to rmunicipalities,
conservation districts and instream flow entities. No
reservations have yet been granted in the Col unbi a or Kootenai
basins or the M ssouri basin bel ow Fort Peck Dam

V& believe that designating a public entity wth the
responsi bility to advance water reservation applications for
private entities through the reservation process nay be
difficult. Speaking for DFWP, we are not in a position with
our current manpower to provide this service. Al so, dependi ng
on the t?/pe of reservation required by the private entit%/,
DFWP feels there may be conflicts of interest between the
needs of the private entity and t he m ssion of the Depart nent
to protect resources val ues, such as instream fl ows.

V¢ are not in a position to offer an opinion at this timne
whether not allowing private entities to obtain water
reservations is an inpedinent to the devel opnent of water
storage projects. Nunerous water storage projects have been
constructed in Montana by private entities wthout having a
water reservation. Awater reservation may not be required if
other means to acquire necessary storage water (such as
transfer of water rights) can be found.

Thank you for the opportunity to comment on this issue. Please
contact ne if have any further questions.

drg

Sincerely,

K L. Cool
D rector
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February 26, 1992

Dear

As | nentioned in our tel ephone conversation, the Water Policy
Committee is conpleting a Geot hermal Resources Study specifically
| ooking at the need for, feasibility of, and public desire for

i ncreased regul ation and protection of geothernmal resources in
Montana. As a geot hermal resource user, your comrents woul d be
extrenely useful to the Coomttee regarding this issue.

The Committee will be discussing this issue at its next neeting,
March 6, 1992. |If you cannot attend and present your comments
personal |y, the Commttee woul d appreciate, and fully consi der,
your comments via letter

To allowthe Commttee to put your coonments in context, | would
appreciate it if you woul d address the foll owi ng points:

* Do you have a water right to the geothernal resource?

* Are you aware that under current interpretations of
state water law, it is questionable as to whether or
not the state could protect the thermal val ue (the
heat) of your geothernal resource froma new or changed
wat er use?

* Do you feel that geothermal resources need increased
protection in Mntana?

* How, in your opinion, could this be best acconplished?

* Do you have any personal experience with this issue?
I n other words, has your use of the geothernal resource
been t hr eat ened?
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| have encl osed a neeting agenda and a neno regardi ng t he study
for your reviewand information. |f you have questions regardi ng
the study please call ne at 444-3742

Again, the committee understands that comments from geot her nal
resources users is crucial to a successful conpletion of this
study. Thank you for your tine.

Sincerely,

M chael S Kakuk
Staff Attorney



Howel e Restaurnnt * Swimming ¢ Riding *  Fishing * Float Trips * X-C Skiing

S G T

47 HOT SPRINGS LODGE %%
PRAY, MONTANA 59065 )3, P o)
(406) 333-4933 QG D €

February 27, 1992

Michael S. Xakuk

Staff Attorney

Environmental Quality Council
State Capitol

Helena, MT 59620

RE: Geothermal Resources Study
Dear Mr. Kakuk:

Thank you for considering our comments to the water policy
committee regarding the geothermal resources study. As it
turns out, we have recently (1989) had an experience with
this issue that has caused us much concern for the protec-
tion of our geothermal water rights.

Chico Hot Springs Resort depends on its flow of geothermal
hot water for its existence and has done so for over 90 years.
Chico Hot Springs has been, and is, a landmark in Montana
both for the thriving tourist business it attracts as well

as a familiar watering hole for local Montanans.

In October 1989, when we received information concerning a
possible geothermal development less than three miles away
from our existing hot springs, we immediately contacted the
DNRC to check on our water rights for the hot spring, where
we were informed of three important factors:

1) While our water right from the source is protected by
priority date, the Lav does not provide that the water table
level or artesian pressure cannot be altered as long as we
can reasonably exercise our water right. This could mean
that we could be forced to initiate a pumping system to
maintain our current geothermal water flow. It was unclear
as to which party would be responsible for those expenses
involved.
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2) |If a proposed well were to withdraw less than 100
gallons per minute, then a notice of completion is simply
filed after the water is put to use. If this is the case,
the DNRC would issue a certificate of water right after a
review only for completeness of the filing form and
reasonableness of the use of water, and Teaves us with

no opportunity to formally object to the proposed
development! In this scenario, we may not be affected

as far as water flow, but, and equaI'I%lf important, what
happens if the tempature from the spring were to drop?

3) The Law does not provide for the protection cf our
water rights with regard to temperature whatsoever, as
this problem evidently had not yet been encountered in
Montana, so there had been no precedent set.

I'm sure that given this scenario, you can understand
our concern regarding the inadequacies of our current
water rights laws. We feel that given the increasing
interest in geothermal development for the agencies
involved to adopt a more aggressive stance on research
and resolution of this issue.

Thank you for your consideration of our viewpoints in
this matter. While we are certainly not opposed to
commercial development of natural resources, we do
oppose any development that would or could adversely
affect what is already in place. We feel that in order
to adequately protect all of Montana's water resources,
the Water Use Act should be modified to require a permit
for the use of geothermal resources.

Sincergly,

TCB/sdn
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MARCH 6, 1992

WATER PCLI CY COW TTEE
MONTANA STATE LEGQ SLATURE

I AM THE MAJCR TY SHAREHOLDER OF BROADWATER RACQUET CLUB, VHI CH,
OMS AND CPERATES THE BROADWATER ATHLETIC A.UB & HOT SPR NGS
LOCATED WEST (F HELENA

H STCRI CALLY, THESE HOI SPRNGS HAVE BEEN DED CATED TO THE
EXCLUSI VE USE AS A SOURCE OF HOT WATER AND HOT WATER HEAT: | N 1865
HELENA HOT SPRI NGS CPERATED AS A BATHHOUSE AND STEAM ROOM AT THE
PRESENT SI TE G- THE BROADWATER ATHLETI C CLUB; IN 1889 THE WIR.D
FAMOUS BROADVWATER HOTEL AND NATATCRI UM CPENED AND | T CGPERATED THE
VWHDS LARGEST |NDOOR SWMM NG POOL. THE POOL WAS FED BY THE
PRESENT HOT' SPRINGS AND | NTERM XED WTH COLD WATER FROM A GOL.D
SPR NG ALSO LOCATED AT THE PRESENT Sl TE CGF THE BROADWATER | N 1935,

AN EARTHQUAKE DI STURBED THE SO L SURROUNDI NG THE WDOCDEN Pl PES
CARRYI NG THE HOT WATER TO THE NATATCRI UM AND RUPTURED THE Pl PES.

THE QUAKE DAVACE, COMBI NED WTH THE DEPRESSI ON, LED TO THE QLCBURE
AND ULTI MATE DESTRUCTI ON GF THE HOTEL AND NATATCR UM

I N 1979, THE BROADWATER ATHLETI C cLuB WAS BU LT AT THE SI TE G- THE
HOI' SPR NGS. THERE ARE FOUR SPRI NGS SURFACI NG AT THE SI TE; A
MODEST AMOUNT OF PLUMBI NG HAS BEEN | NSTALLED TO DIVERT THEM To A
SINALE OOLLECTION PO NT WHERE PUWS MOVE THE HOT WATER TO TVO
PR VATE RESIDENCES AND TO THE ATHLETIC (CLWB. THE AVERACE
TEMPERATURE OF THE HOT SPR NGS WATER IS 150 DEGREES FAHRENHEI T.

AT THE BROADWATER THE HOT SPRINGS ARE USED | N HEAT EXCHANCERS TO
HEAT THREE SWM NG POOLS, THREE JACUZZI 'S, DOMESTI C WATER FCR OVER
TWELVE THOUSAND SHOMNERS PER MONTH, AND THE ENTI RE 25, 000 SQUARE
FOOT BU LD NG IN 1981, IT WAS CALOLATED THAT THE READ LY
AVAI LABLE BIUS |IN THE WATER USED BY THE BROADWATER WOULD QGCST
APPROXI MATELY $65, 000 ANNUALLY | F PURCHASED | N THE FORM CF NATURAL
GAS FROM MONTANA PONER THE VALLE O TH S RESOURCE Fl GURED
PRCM NENTLY IN THE PURCHASE PRI CE G TH S FAQ LI TY.

THE BROADWATER NEQOTI ATED A CONTRACT FCR 100 GALLONS PER M NUTE CF

4920 West Highway 12 e Helena, Montana 59601 e 406/443-5777
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TH'S RESOQURCE DEDI CATED TO I TS EXCLUSI VE USE

IN THE LATE 1980’s, THE OMNER OF THE SPRINGS, PERM TTED A TH RD
PARTY TO DRILL A H GH CAPACITY WELL' INTO THE HOT SPRI NGS AREA FOR
THE PURPOSE OF HEATING A SERIES OF GREENHOUSES. TH' S COVPANY
PUMPED UP TO 1000 GALLONS A M NUTE FROM THE AQUI FER, CAUSI NG THE
SPRI NGS TO DRY UP anNnD REDUCI NG THE TEMPERATURE OF THE PUVPED WATER
TO ABQUT 130 DEGREES. A PORTI ON O THE PuMpPED WATER WAS DI VERTED
TO THE USE OF THE BROADWATER. THE LOSS OF TEMPERATURE MADE | T
| MPOSSI BLE FOR THE BROADWATER TO HEAT I TS BU LDING POOLS AND
SHOMER wATER PROPERLY |IN SEVERELY COLD WEATHER, AND BY VI RTUE OF
TH'S I NABI LI TY CAUSED GREAT DI SSATI SFACTI ON AMONG | TS MEMBERS AND
A RESULTANT LOSS I N REVENUE AND REPUTATION. THI S SORRY STATE OF
OE\II;'IA\ICIFE nglr:\’ls NUED FOR TWO W NTERS AND CAUSED GREAT STRI FE AMONG THE

ECONOM C FAI LURE OF THE GREENHOUSES ULTI MATELY REMOVED THI S THREAT
TO THE RESOURCE; AT THE TIME OF | TS CLOSURE, WE WERE PREPARI NG
LEGAL ACTI ON TO ATTEMPT TO REDRESS OUR LOSS OF TEMPERATURE.

W THOUT A BODY OF LAW OR PRECEDENCE RELATI NG TO THE PROTECTI ON COF
THE HEAT VALUE OF GEOTHERMAL RESOURCES, QOUR POSITION WAS H GHLY
TENUOUS; WE STOOD TO LOSE M LLI ONS OF DOLLARS OF PRESENT VALUE AND
FUTURE EARNI NGS AND MAY HAVE BEEN POWEXLESS | N THE COURTS.

|, THEREFORE, STAND I N FAVOR OF LEQ SLATI ON PROVI DI NG PROTECTI ON TO
THE COMMERCIAL VALUE OF MONTANA‘S GEOTHERVMAL RESOURCES.

VERY TRULY YOURS,

JAMES W W LLI AMS
PRESI DENT



P.O. Box 370
White Sulphur Springs, M 59645
May 6, 1992

Water Policy Committee r
Environmental Quality Council 4 /
Attn: Michael S. Kakuk 9y &

Capitol Station n,%, (g

%%
Room 106 (o) py
Helena, MT 59620 ’7—:4/% ‘9%
0
5
Dear Mr. Kakuk: s

Thank you for your time in our recent telephone conversation.
As | mentioned to you on the phone, | an a current geothermal
resource user in Montana, being the owner of the Spa Hot Springs
Motel here in White Sulphur Springs.

I hold a water right for these resources, and an the latest in
a string of owners, dating back to 1866, that have used these waters
here in White Sulphur Springs. W now have two hot mineral pools
that are used by the public for soaking and swimming. We also have
recently converted our heating system over to geothermal. Our waste
wateris discharged back into the natural. hot springs creek for dis-
posal.

Recently a neighboring facility has begun plans to heat their
buildings geothermally also. | an a little concerned with this,
since there simply are no clear answers as to the nature of the
geothermal aquifers below. |Is the water in a large pool below the
surface, or does it flow in more of a creek, which may be vulnerable
to having its flow diverted if holes were drilled into it or next
to it? Also, would a new geothermal well, or two or three, diminish
the current temperature of the water that we pump? Tf so, even a
small decrease could adversely affect our heating system.

Natural springs are always of a delicate nature, and | think geothermal
springs even more so. Many geologists have studied this area, and
none can provide a definitive answer as to the nature of the geothermal
aquifers. Tn such a situation, it seems imperative that geothermal
use and exploration in Montana proceed slowly and cautiously, so that
thie existing rights of current users be protected. Once a geothermal
resource has been damaged or altered, it may never be recovered.

I'm pleased that your committee.is looking into these issues, and

I hope you will give strong consideration to the opinions and ex-
peviences of current geothermal users in Montana.

Sincerely,

Gewne I Cewdon ol Ste

Gene M. Gudmundson



RECREATIONAL WATER USERS FEES STUDY

DON HYYPPA said that the draft report was being conpl eted.
He said he would send the draft out to the various departnents
for fact verification and then out to the commttee and the
departnment for analysis, debate and comment. He also nenti oned.
that the report would not advocate any position. It Wuld
attempt to be an objective, thorough study of the options and |et
t he policy makers nake the decision. M HYYPPA said that the
two underlying issues involved in the study were funding and
fairness. The proper way to analyze the options presented in the
study included legal, economc, and fairness standards.

~REP. HARPER asked that the Commttee be included as soon as
possible in this study.

MR HYYPPA said that woul d be done.
GEOTHERMAL RESQURCES STUDY

Geotherma esource Users Comments

MR KAKUK noted that the Commttee was required to | ook at
the need for, feasibility of, and public desire for increased
regul ati on of geothermal resources in Montana. At this neeting,

t he study concentrated on the last portion of the study which is
whet her there is a public desire for increased regulation. He
contacted a nunmber of individuals who used geot hermal resources
and asked them a nunber a questions regarding that use. He noted
Exhibit 6 as an exanple of the letters sent to the geothernal
resource users. Sone of geothermal resource users were in the
audi ence to present their testinony regarding the study.

JIM WLLIAMS, a majority shareholder in the Broadwater
Athletic O ub, presented Exhibit 7 and said that he did not
believe in too much |aw but the experience related in Exhibit 7,
has shown that increased regulation of geothermal resources is
needed. They have a large investnment in their hot springs and a
BeM(use that decreased the heat value could put them out &f

usi ness.

EDWARD FRANCI S, Vice President and Business Mnager, Church
Uni versal and Triumphant, said the Church has rights dating back
to 1899 on La Duke hot springs. 1In 1986 the Church installed a
well 700 feet fromthe spring, on the opposite side of highway
89. This well was tested for use as a change in point of
diversion fromthe spring. The Church had planned to punp hot
water out of the well in a level not to exceed the historica
flow of the spring. Since there were no other appropriators on
t he sane source, the Church was told that the change would
probably be approved. The devel opnent is now on hold due to the
federal efforts to regulate geothernal resources in the



Yel | ownstone National Park area. A U.s.G.s. report has stated
that the Church plans would not affect geothermal resources in
Yel | owst one.

MR FRANCIS said he is concerned that the federal efforts to
regul ate geothermal resources not only inpinges on Mntana water
law, but 1s also a renoval of rights under the federa
constitution. The Church is | ooki ng at ot her methods of using La
Duke hot springs without the test well

MR. FRANCI S said the Conm ttee should include the potential
i npacts of geothermal heat punps or down hol e heat exchanges on
geot hermal resources in the study. He believes that geothermal
resources should be regulated the same as water. This woul d
al  ow anyone who felt that their rights were being threatened by
a new use to object and present evidence.

FRANK RI GLER, a rancher from corwin SBr|ngs said his ranch
had geothermal resources on it and he had been |easing themto
Qlf al. In the future, he had plans to devel op sonme of the
geothernal resources for recreational pur poses.

SENATOR GROSFI ELD asked if MR RIGLER’S |lease with Gulf was
devel oped. M RIGLER said the | ease had been renewed
periodically, but never devel oped.

REP. LEE asked who had "access™ t o geot hernmal resources.

MR KAKUK said the | andowner who drilled a well and hit
geot hermal resources could use that resource without a state
permit if the well was under 35 gallons per minute. Over that
anount, the owner would have to file for a water right with the
DNRC. The use of a free flowing spring, in any anmount, also
would require a state permt.

MR KAKUK stressed that the ownership of the water itself,
the material nmedium containing the energy, was owned by the
state, but it was an open question whether or not the state
transferred the right to use a geothermal resource when’it
transferred mneral rights.

REP. HARPER asked about MR FRANCIS’ sug?estion about
regul ating the heat in a geothermal resource [ike water and
whet her it would that work.

MR KAKUK said that SB 210 defined geothermal resource to
include the heat value of the resource. However, MR FRANCI S was
correct in stating that SB 210 did not protect a prior
appropriator fromthe potential adverse affects of heat punps or
down hol e heat exchangers.



SENATOR BECK said he was concerned about the federal
i nvol vement in this area of Mntana water. He asked what had
happened to SB 210 | ast session

MR KAKUK said that there were no opponents to sB 210 but
sone questions were raised in the Senate Natural Resources
Comm ttee concerning the tenperature cut off of 85 F., and the
potential inpacts to the agricultural community.

SENATOR GROSFI ELD al so nmentioned that sone conmttee nenbers
were concerned that SB 210 woul d have |inked water quantity and
water quality under the water allocation process.

SENATCOR BECK said there was sone nerit in what the speakers
had said regarding the need for Protecting t he heat of a
geot hermal resource. He asked it state |aw should ﬁrotect a
prior appropriator from adverse inpacts of new or changed uses

MR KAKUK said his understanding was that a well under 35
gpm was not regulated by the state. A well over that anmount or
any surface water use was subject to the prior apProprlatlon
doctrine but it was unclear whether the state could protect the
heat value, or any water quality value, or just the quantity of
wat er .

SENATOR CGROSFI ELD agreed with MR FRANCI S regarding the
potential for inpacting a geothernal water right w thout using
any water and felt the issue should be anal yzed. He also
questioned the tenperature cut off in sB 210 of 85 degrees F
This needed further study as well. SENATOR GROSFI ELD al so not ed
the general lack of current data regarding geothermal resources
in Mntana. He asked if the state was planning to update its 15
year old study of geothermal resources I n Mntana.

MARVIN M LLER, Montana Bureau of M nes and Ceol ogy, said
that little has been done since the study was conpleted in the
1970s. That study was sponsored by the federal Departnent of
Energy and nuch of the information in that study was gathered
fromexisting data. The MBMG has been consi dering updating the
study using new study nethods, but it would require funding from
the Legislature.

SENATOR BECK asked if sone states defined geotherm
resources as a mneral right.

MR KAKUK said the USGS representative at the |ast
meeting indicated that the federal governnment viewed geot her nal
resources on federal land as a mneral right.



Update on Federal Legislation

MR KAKUK said that hearings had been held in the Senate
Energy and Natural Resources Committee on the proposed ban on
geot hermal resources near Yellowstone National Park. Senate
staff said that there was an interest in doing sonething, but
t here were questions regarding the conpensation issue

SENATOR GROSFI ELD asked if the staff could get a copy of the
ﬁengte | egislation for the Commttee. MR. KAKUK said that would
e done.

REP. HARPER asked if anyone in the audi ence had any
opposition to the Commttee reconnendin% that sonmething simlar
to SB 210 be drafted and submtted to the 1993 | egislature.

SENATOR BECK said that SB 210 should be reviewed and the
questi ons addressed. Anyone wanting to prevent the use of
geot hermal resources in Mntana nust base that opposition on good
scientific data.

MR KAKWK said that if the DNRCis allowed to protect the
heat value of a prior appropriator’s water rights, the protection
of those rights would be folded into the existing water
all ocation process. He said that at the next neeting the staff
woul d prepare information on howto protect geothermal resources
rights fromuses that do not involve water uses.

REP. LEE asked if the tenperature was treated as a quality
of the water.

. MR KAKUK said that the tenperature triggered the definition
of geothermal resources and al so was defined as a protectable
i ndi cator of water quality.

REP. HARPER al so asked the staff to prepare information on
the water right versus mneral right distinction and the takings
| ssue.

SENATOR BECK asked if geothermal resources included nmainly
ground water.

MR KAKWK said that was correct but SB 210 al so included the
protection of surface water hot springs.

WATER USERS FEES STUDY

RI CH BONDY, DNRC, said that the study was continuing and
that as soon as the draft was ready, about the end of April, it
woul d be forwarded to the Commttee.



Appendix 5

Montana ‘Department
of
Fish ‘Wildlife R Pari

1420 East Si xth Avenue
Hel ena, MTI 59620
August 17, 1992

Hal Har per, Chairnman
Water Policy committee
9 Const ock Road

Hel ena, MI 59601

Dear Chairman Har per:

On June 26, 1992, two reports were submtted to the Water Policy
Committee regarding the ability of water users and recreationists
to repay the costs of rehabilitating state water projects. This
was done in conpliance with SB 313 from the 1991 Montana
| egi sl ative sessi on.

DFWP and DNRC net shortly after the June Water Policy Committee
neeting to di scuss options for rehabilitation of state dans. Both
DFWP and DNRC have dans which need rehabilitation. DNRC's top
priority dam for rehabilitation is Tongue R ver Dam and Fish,
Wldlife and Parks will be comng to the 1993 |legislature with a
proposal to rehabilitate Bear Paw Reservoir near Havre. Further
DNRC priorities are described in that agency's "Si x-Year Pl an for
Dam Rehabi litation."

Qur discussion primarily focused on howto fund t he remai ning state
water projects. DNRCtraditionally utilizes a variety of funding
mechani sns i ncl udi ng wat er user fees, water devel opnent funds, RT
dollars and federal dollars for the rehabilitati on of state water
projects. Fish, WIldlife and Parks has utilized federal Sport Fi sh
Restoration funds and license dollars to rehabilitate its water
proj ect s. Both agencies feel that a joint approach to
rehabilitation of state-owned water projects would be beneficial.

To facilitate the rehabilitation of state water projects it is
proposed t hat the danms owned by DNRC and Fish, WIldlife and Parks
be conbined into asinglelist and prioritized based on need, cost,
benefits and hazard rating. The top priority dans would then be
considered for funding from a variety of sources from both
agencies. DNRC would utilize traditional funding sources. Fish,
Wil dlife and Parks woul d contri bute Sport Fish Restoration dollars
if the agenci es determ ned t he project warranted t he expendi t ure of
t hose funds and appropriate fishery benefits woul d be provided.



Hal Har per
August 17, 1992
Page Two

This approach is offered as a nmeans to continue the rehabilitation
of state water projects wthout creatin? a new recreational use
fee. VW propose to cone to the 1995 legislature with the top
priority projects identified and a cost share proposal for funding
rehabilitation of these projects.

Si ncerely,

= "7,//
Y =
L. Cool v

Director
Departnent of Fish,
wildlife and Par ks

Ay gy

Director
Departnment of Natural Resources
and Conservation



Dear

STAN STEPH

ENS. GOVERNOR

DEPARTMENT OF NATURAL RESOURCES Appendix 6
AND CONSERVATION

LEE METCALF BUILDING
1820 EAST SIXTH AVENUE

——SAE CF MONTANA

DIRECTOR'S

November 2, 1992

Representative Harper:

Tonaue River Dam

1994

Total

Total

- 1995 Biennium

Water Development Account
Water Storage Account
Federal Funds

State Funds
Non-contract costs (In-kind services)
Cash (Water Development Account)
Repayment of a Zero-Interest tribal loan

Broadwater Power Project Revenues

Water User Payments

Total State Funds
Federal Funds (Grant)

CENTRALIZED SERVICES
DIVISION
(406} 4444700

OFFI| CE (408) 444-6688

TELEFAX NUMBER (406) 444-6721

Representative Hal Harper, Chairman
Water Policy Committee
Montana State Legislature
Capitol Station

Helena, Montana 59601

The Total Rehabilitation Packaae

CONSERVATION & RESQURCE
DEVELOPMENT DIVISION
(406) 4444667

MERCY
DIVISION
(406) 4444697

OIL AND GAS
DIVISON
{406) 4444675

HELENA, MONTANA 89620-2301

This letter is in response to your letter of October 9, 1992. 1 will address the questions you raised in that
letter as they apply to the projects of the Department of Natural Resources and Conservation.

For the past several bienniums, the department has been appropriated $800,000 from the water
development account for the purpose of repairing and rehabilitating its projects. A larger
appropriation is proposed for next biennium (and will be again the following biennium) for the Tongue
River Dam.

The amount and sources of money we estimate is currently available for rehabilitation of our projects
can be found in our budget requests. These requests are summarized below, along with an estimate of
the total expenditures for the Tongue River Dam throughout the rehabilitation process.

$ 1,415,000
460,000
11,256,000
$13,131,000

$4,200,000
5,000,000

6,500,000
5,000,000
$20,700,000

31,500,000
$52,200,000

WATER RESOURCES
DIVISION
(408) 4444601



Narth Fork Smith River Dam
1994 - 1895 Biennium

Water Development Account $1,393,467
DFWP Funds 150,000
Total $1,543,467

Restrictions are placed on the federal funds, but the project financing is developed to accommodate the
restrictigns. There are two important restrictions:

1. The federal funds can only be used for the specific project.
2. The federal funds can not be used to acquire land rights ar water rights for the project.

State funds that are used to match the federal funds can be used to acquire land and
water rights.

The department is basing its determination that the proposed federal transfers meet the federal
restrictions described above on similar agreements we have reached with federal agencies. The issues
relating to criteria and impacts on other activities will be left to the Department of Fish Wildlife and Parks.

| appreciate the committee's efforts regarding our joint approach to dam rehabilitation. 1 feel that
progress has been made In funding this critical program.

Sincerely, ,

Karen/Barclay Fagg ; %

Directar

RB:KBF:na



Montana Department
of
TFish ‘Wildlife B Parl(s

Hel ena, Montana 59620
Novenber 2, 1992

Rep. Hal Harper, Chairnman
Water Policy Commttee
State Capitol

Hel ena, MI' 59620

Dear Hal :

This is in response to your Cctober 9, 1992 |etter where you
request ed addi tional information regardi ng t he Departnent of Fish,
Wl dlife and Parks (DFWP) and Departnment of Natural Resources and
Conservation (DNRCO proposal for a Loint approach to fundi ng dam
rehabilitation. The joint approach called for DNRC to utilize
traditional funding sources while DFWP woul d contri bute Sport Fi sh
Restoration dollars, if the agencies determned the ProLect
warranted the expenditure of those funds and appropriate fishery
benefits woul d be provided.

The questions you asked and our response are |isted bel ow
Feel free to contact ne if you or the coomttee have additi onal
guestions or request additional clarification.

* How much noney do the departnents estimate is currently
avai l able for damrehabilitati on and what are t he sources of that
noney? Can the departnents estimate the anmount available for
future years?

The DFWP has requested $525,000 in federal sport fish
restoration funds for the FY 94/ 95 bi enniumfor the rehabilitation
of Bear Paw reservoir near Havre. For the current biennium (FY
92/93) the departnent has allocated $75,000 in D-J funds for the
reconstruction of the Lake Inez fish barrier, a small dam on the
A earwater R ver between seeley Lake and Lake | nez.

The source of that noney is the Federal Ald in Sport Fish
Restoration program admnistered by the US Fish and Wldlife
Service. The funding for that account results froman excise tax
on fishing equipnent, electric troIIinP notors, and sonar fish
finders paid at the manufacturer's level. The Sport Fish
Restoration funds are apportioned to each state according to its
| and area and t he nunber of fishing licenses it sells. Projectsto
be funded are selected by the state, but nust be approved by the
Fish and WIldlife Service. Wen approved, the state i s rei nbursed
for up to 75% of the project costs.



Rep. Hal Har per
Page 2
Novenber 2, 1992

* Can the departnents estimate the amount available for

future years?

No. The anount available in future years will depend on the
availability of the DJ funds which fluctuate fromyear to year and
conpeting capital needs for those funds within the Fisheries and
Par ks prograns. Conpeting capital needs coul d i nclude devel opnent
and mal nt enance projects at Fishing Access Sites, devel opnent and
mai nt enance projects at water based State Parks where notorboat
access is provided, and reconstruction and renovation actions at
state fish hatcheries. For the FY 94-95 biennium $525, 000 was
prioritized for use in damrepair.

* |f the funds are federal, are there any restrictions placed
on t he use of those funds?

There are strict eligibility requirements placed on t he Sport
Fi sh Restoration funds. The Federal funds nust be matched with at
| east 25%non-federal funds. The project selection and expenditure
of funds nmust remain under control of the direction of DFWP.
Projects selected by the state nust be approved by the Fish and
WIldlife Service.

Fi sheries and/or notorboat access opportunities nust be
comensurate with the expenditures. The anounts appropriated woul d
have to reflect only that pro rata portion of the total project
costs which can be shown to benefit fisheries or notorboat fishing
enhancenent .

In addition, fisheries and boating enhancenent woul d have to
be maintained at projects where these funds are used. Failure to
mai ntain these benefits at specific projects could lead to a |oss
of this source of federal funding or result in the need to repay
all or a portion of the funds spent on the project.

* What criteria will your department use to determine if a
particular project warrants the expenditure of federal funds?
Additionally, if fisheries benefits are required for federal fund
expenditure, how will the departnent ensure that the project
continues to benefit the fisheries in the future?

The departnment has not yet developed criteria to use in
determning if a particular project warrants the expenditure of
federal funds. We plan to consult with DNRC in devel oping these
criteria. The nunber of angler days of use and the potential for
fisheries enhancenent are possible itens to consider. Assurances
would have to be secured that the project would be built and
operated in a manner to benefit fisheries. This could be done
t hrough t he actual reconstruction of the project or, nore likely,



Rep. Hal Harper
Page 3
Novenber 2, 1992

t hrough devel opnent and inpl enentation of annual operating plans
for the project. Failure to maintain the fishery benefits could
result in the need to repay the federal funds or the inability to
use the federal funds for future damrehabilitation projects.

* On what basis are the departnments naking the apparent
determ nation that the proposed federal fund transfers neet any
federal restrictions identified above - witten communications,
oral statements, prior experience, etc.?

W have-di scussed this concept on several occasions with the
Fish and Wldlife Service and have al | ocat ed Sport Fi sh Restoration
funds on several existing damrehabilitation projects. The Federal
Ad regulations also permt this type of project.

* Wat are the inpacts of transferring the identified federal
or other funds to dam rehabilitation projects? |n other words
fromwhat activities are the funds being transferred?

Funds for dam rehabilitation would cone fromthose normally
used for other types of «capital inprovenents such as site
protection and maintenance at FAS, hatchery reconstruction,
devel opnent of notorboat access facilities at State Parks and DFwP
dam rehabilitati on projects.

Si ncerely,

N

KL Cool
D rector

drg
692.9



WATER POLICY COMMITTEE Appendix 7

Montana State Legislature

SENATE MEMBERS HOUSE MEMBERS COMMITTEE STAFF

Esther G. Bengtson, Vice Chairmen Hal Harper, Chairman Environmental Quality Council
Tom Beck Vivian M. Brooke Capitol Station

Lorants Grosfield Russell Fagg Helena, Montana 59620
Lawrence G. Stimatz Thomas N. Lee (406) 444-3742

PRESS REL EASE
"Water Leasing Endorsement™
FOR | MVEDI ATE RELEASE

Mntana's |egislative Vter Policy Conmttee has call ed the water
| easi ng program "this state's best chance to avoid the com ng
showdown on the dewatering of Mntana streams." Meeting in
Helena in | ate Septenber, the bi-partisan ?roup of legisSlators
representing both agriculture and fish, wildlife, and recreation
I nterests, expressed its strong suPport for the full

| npl enentation of the pilot water |easing program »"The
irrigator who | eases water does not |ose that water right and
wi Il be conpensated for not using water for irrigation during the
period of the lease," according to Senator Esther Bengtson, D-
Shepherd) commttee vice-chair. Senator Lorents (osfield (é—Big
Tinpber), in nmaking the notion endorsing the program stated "all
wat er users on a streamsel ected for Ieasin? wi Il be protected by
procedures that prevent a | ease frombeing tinalized until all

obj ections are resolved."

Faced with bitter battles between irrigators and instream fl ow
advocat es during the 1991 session, the |l egislature revised
provisions of the leasing lawto nake it nore attractive to
potential |essors of water to enhance critical fisheries facing
threats fromchroni c dewatering during the sumrer. Legislators
viewed the | easi ng program as a conprom se between irrigation
practi ces "as usual" and nore dranatic instream fl ow | egi sl ation
that attracted hundreds of angry irrigators to the Capitol.

Expressing frustration with difficulties experienced by the
Departnent of Fish, Wldlife, and Parks in negotiating a
successful | ease, nmenbers of traditional water user groups and
conservationi sts urged the coomttee to do whatever 1t could to
spur inplenentation of the program Only through putting the
tenporary leasing of water in critical streans to the test can
new et hods of preserving and enhancing fi sheries while
protecténg agricultural 1nterests be devel oped, commttee menbers
assert ed.

The water | easing programoffers profitable economc alternatives
for irrigators and offers benefits for instream val ues of
Mntana's waters at the sane tine. Rep. Hal Harper, (D Hel ena)
Commttee Chair, calls on all water users to work together to
solve the state's water eaoblens. For nore infornation, contact
the Departrent of Fish, Wldlife, and Parks or the Water Policy
Comm tt ee.
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Section: Integrated Water Quality
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INTRODUCTION

The use and development of water have been essential
tothesettlement and growthof Montana Toencouragethat
growth,severd lawsand policiesweredevel opedto protect
the rights of individuals to use water for a variety of
purposes. These early laws and policies focused on the
use of water and, with few exceptions, did not consider
the qudity o that water as an essentia ingredient to
continued use

In response to public concerns about water pollution,
additional laws and policies were enacted to protect the
quaity of Montanaswater. Whiletheselawvsarepremised
ontheneed to protect water quality for existingand future
purposes, they may, in some ingances, preclude future
water use needs.

The legal foundationfor these separate bodiesof law
can be found in Montanas Congtitution. Article IX,
Section 1 of Montana's Congtitution requiresthe state to
"*maintainand improvea clean and healthful environment
.. [andtq] provideadequateremediesfor the protectionof
the environmental life support system from degradation
and provide adequate remedies to prevent unreasonable
depletion o natural resources” Article IX, Section 3
providesthat “[a]ll existingrights to the use of any waters
for any useful or beneficia purposeare hereby recognized
and confirmed,” and “[t]he useof dl water that is now or
may heregfter begppropriatedfor ... beneficial use... shall
beheldtobeapublicuse™ Thelatter phraseimpliesthat
additional water useisin the public interest o the state.
Also, Article II, Section 3 describing inalienable rights
includes“the rightt 0 acl eanand hed thful environmentand
the rightsof ... acquiring, possessingand protecting prop-
erty." Thisimplies there must bea baance.

In redlity, every use o water (and, in fact, naturd
processes) affects water qudity. Similarly, it will be
impossibleto maintain water quality without impacting
opportunitiesfor additional andaternativewater uses. The
date's existinglegal and ingtitutional framework for weter
management does not adequately take into account the
integrdl relationship between water useand water quality.
Tradeoffs betweenwater useand quality areinevitable, yet
our laws seek both to maximize water use and enhance
water quality rather than seeking an optima baance be-
tween the two for specific water sources.

Increasingthe useof water whilewantingt o improveits
quality posesadifficultchallengetoM ontana's waterman-
agement. Thepurposedt thisplanistobuildfromthesetwo
potentialy conflicting water policy goalsawater manage:
ment framework that in practice findsthe proper balance.
For a better understandingof how these goals come into
conflict, amore detailed background explanationisfound

in Appendix A.

POLICY STATEMENT

I tisthe policy and practice of theState of Montana to
integrate the management of water useand the protec-
tion of water quality to comply with the rights and
policiesarticulated in the Montana State Constitution.
Articlell, Section 3statesinalienablerightsinclude’ the
righttoacleanand healthful environment and therights
of .. acquiring, possessing and protecting property.'
Articlel X, Section| requiresthestateto™ maintainand
improve a clean and healthful environment ... [and to]
provide adequate remedies for the protection d the
environmental life support system from degradation
and provideadequateremediesto prevent unreasonable
depletion of natural resources.”™ Article IX, Section 3
providesthat " dl existingrightstothe use of any waters
for any useful or beneficial purpose are hereby recog-
nized and confirmed,"" and ""the use of all water that is
now or may hereafter be appropriated for ... beneficia
use... shall beheldto bea public u™ Implementation
of thispolicyshall beaccomplishedby managingsurface
and groundwater quantity and quality asan integrated
resource. |mplementation shall promote the protection
and sustainability of theresourcefor existingand future
uses consistent with the state's legal and regulatory
framework.

' |SSUES, OPTIONS, AND

RECOMMENDATIONS
Subsection A: General Integration | ssues

I ssue 1--Coordinate Permitting

a Water Quality in the Allocation Process

While Montanawater law alowsfor theconsideration
of water quality in new permitsor changein useapplications
for quantitiesof water greater than 4,000 acre-feetand 5.5
cubic feet per second, it i s unclear whether the Department
of Natura Resources and Conservation (DNRC) has the
gtatutory authority to conditionor deny permitsor changes
on thebasisd water quaity concernsthat fall below these
amounts. According to the Water Use Act (Section 85-2-
311(2) (b), MontanaCode Annotated (M CA)), when grant-
ingawater right permit an applicantmust proveby substan-
tia and credible evidence that *'the water rightsdf a prior
appropriator will not beadversely affected.” DNRC evau-
ateseffectson thewater rightsof aprior appropriator based
on quantity. Therefore, water use permits are not condi-
tioned or denied on the basisof known or potential water
quality consequences. Further,when permitsaregranted, it
isnaot known whether theadded withdrawad will affect the
water quality of surrounding usersor whether that particular
user will have water of sufficient quaity for his or her
intended beneficia use



Options Recommended

Clarify that DNRC has the authority to condition or
deny new water use permitsand changedf useapplica
tions based on a preponderance o theevidenceand a
consideration of whether and to whet extent:

a) Thewater quality of another gppropriator would
be adversdy affected; or

b) The use would result in a downgrading of the
classification for state waters pursuant to 75-5-
301 for that particular stream; or

¢) Theability ofdischargepermitholder(s) to satisfy
effluent limitations would be adversely affected.

Applicationsfor new water use permitsand changesin
appropriation rights would only besubject toconsider-
ation o these criteria if a vdid objection is made
accompanied by substantiveevidence indicating that
these criteria would not be met. The criteriado not
apply to current exemptionsfrom water use permitting
laws or temporary wakr quality disturbancescaused
by construction, maintenance, or other activity cov-
ered under the*'310" or similar permit processes.

DNRC shall natify discharge permit holders of new
water use permitor changeapplicationsin thevicinity.

- Options Considered But Not Recommended

Request the Auorney General's opinion on whether
DNRC alrcady has the authority to consider water
quality in al permits and changes. In preparing this
opinion, the Attorney Generd should consult both
DNRC and DHES.

Ddetethe 4,000 acre-feet and 5.5 cubicfeet per second
limitation and apply the reasonableusc criteriato al
new water use permitsand changeof useapplications.

Reduce the 4,000 acre-feet and 55 cubic feet per
second limitation to something more reasonable —
that is, so the public interest criteria would apply to
morewatcr use permit and changeof use applications
than under existing limitations.

Clarify that DNRC has the authority to condition or
deny new watcr use permats and changeof useapplica
tions by revising Scction 85-2-311, MCA, to specify
that:

a) Theproposed use of weater will not degrade weter
qudity in thewatershed to theextent that it would
unreasonably disrupt a prior appropriator's use.

b) The proposed use of water will not adversdly
affect the water qudity of the water in the water-
shed to the extent that the water right of a prior
appropriator isrendered unusablefor itsprior use

¢) Theproposed usewill takeintoaccount the effects
on thequality of water forexisting beneficia uses

in the source of supply.

d) Thestal€e's nondegradation policy, articulatedin
Section 75-5-303, MCA, will not be violated.

€) DNRC should consider the' public interest™ indl
such transactions. The"'public interest" could be
left undefined or limited to a consderation of
water qudity.

f) the groundwater allocation would not unreason-
ably interferewith beneficial use of the aguifer;
and

g) the application of qudlity criteria is technically
and economicaly balanced.

5. Allow certain stak agenciesto object to new permits
and changeson the basisof water quality.

6. Define minimum streamflows, by watershed, beyond
which water use permits would be prohibited. This
option could apply to:

a) New watcr use permitsonly.
b) Both new and existing water use permits.

7. Place a moratorium on new waer use permits an
"impaired" streamsasidentified in the biennid report
preparedby DHES asrequired by section 305(b) o the
federal Clean Water Act.

8.! Consider offstream storagealternatives.

b. Water Allocation in the MPDES

Under the Montana Pollution Discharge Elimination
System (MPDES), DHES issues discharge permits for
point sourcesdf pollution on the basisof the 7-day/10-year
low flow in aparticularriver or sueam. Oncethedischarge
permits are issued, however. DNRC is free to continue
granting water use permitsfor diversionary uses. In some
situations, these additiona permits for diversonary uses
may reduce the streamflow below the 7-day/10-year low
flow. In such cases, it is not clear whether the amount of
discharge should be reduced or the additional water use
permitsshould ke curtailed.

Options Recommended

1. Allow DNRC to condition or deny water use permits
and change applicationsif the proposed use of water
would reduce the ability of dischargepermit holder(s)
to satisfy effluent limitations. DNRC could deny or
condition to limit the useof permitsor changes when
thestreamflow fallsbd ow the7-day/10-year low flow.

'This option was not recommended because it had already been
addressed in the Water Storage section of the State Water Plan.



2. DHESshdl notify watcr right holders of new applica
tions for MPDES permits in the vicinity. (MPDES
permits can not impair beneficial usesof prior appro-
priators.)

3. DHESshdl consider present watcr use, existing watcr
reservations,and planned future development on the
stream when issuing MPDES permits.

4. Deveop adate policy for source reduction of weter
pollution; and direct the Natura Resources|nforma:
tion System (NRIS) to work with the Environmental
Protection Agency (EPA) technology transfer office
toaccess scientificand iechnological devel opmentsto
reduce and eliminatewater pollutants.

Options Considered But Not Recommended

1. DHES should develop criteria for the issuance and
review of water qudity pcrmitsthat takeinto account
exigting and future watcr uses and weter rights.

a) Requirereevduation d low flow values (7-dayl
10-year low flows) at the time eech MPDES
permit is renewed, which isevery five years.

2. Require discharge permit holders to apply for an
instream flow wetcr use permitto maintain thelevel of
flow necessary to satisfy effluent limitations.

3. Allow DHES to object to new water use permitsand
changesin exigting watcr rights, and alow DNRC to
condition or deny such applications if they would
affect the ability o the discharge permit holder to
satisfy effluent limitations.

4. Allow discharge permit holdersto purchase or leasc
existing water rights to maintain the level of flow
necessary to satisfy effluent limitations.

5! ldentify “stream segmentsaf concern” (i.e., streams
with low flow, water quality problems)and evaluate
theimpact of low flowson watcr qudity.

6. Expand the water leasing program to abate MPDES
problems.

7. Reguire an MPDES permit d any discharge with a
discrete conveyance(e.g., tailingsimpoundments).

8. Expedite the water reservation process so that
DHES would have reservations to protect water
quality.

| ssue 2—Administrative Coordination

Therecurrently is no forma mechanismin place for
integratingthe management of weater quantity and quality

' Thiswas not recommended becauseit is already being done.

4

in Montana DNRC is responsiblefor issuing and admin-
isteringwater usepermits. DHES isresponsible for issuing
and enforcing water qudity permits, and administering
various programs designed to protect water quality. As
mentioned previoudly, there is little to no coordination
between these two State agencics in managing the state's
water resources.

In addition to DNRC and DHES, severa other local,
state, federal, tribal, and regional governmentsplay arole
in the management of water quantity and quaity. While
these governments occasionaly consult one another and
waork together on specific projects, no ongoing formal
mechanism exists to integrate the management of water
use and the protection of water qudity between these
variouslevelsof government.

a Slate Agency Coordination

Options Recommended

1. Initially, DHESand DNRC shall developan adminis-
trative process to ensure that DNRC appropriately
consult DHES during the water use permitting
process, and that DHES appropriately consult
DNRC during the water qudity permitting process.

2. Asalongterm goal, merge the regulatory responsibili-
tiesfor alocating water and protecting watcr quality,
currently distributed among DHES, DNRC, and the
departments of Statel.ands and Agriculture, intoone
department,

Options Considered Rut Not Recommended

1. Consolidate DNRC, DHES, and the Department of
Fish, Wildlifeand Parks(DFWP) intoonedepartment
to reduce duplication and provide a more efficient
system for managing the state's natural and environ-
mental resources.

2. Developa“referral system™ that would require DNRC
tosubmit applicationsfor watcr use permitsto DHES,
and for DHES tosubmitapplicationsfor watcr quality
permitsto DNRC.

a At aminimum, each department would have an
opportunity to review and comment on the pend-
ing permit applications.

b) DNRCand DHESa socould berequired toreach
an agreement on theissuanced potentially prob-
lematic permits.

¢) DNRCalsocould beallowed to veto water qual-
ity permits,and DHES could be dlowed to veto
water alocation permits.

d) Anocther dightly different alternativeisto create
an interagency permit review committee, with
adequatefundingand staff, to review potentialy
problematicpermits.



€) Thedatecoulddesignateone permitcoordinator,
perhaps a shared position between DNRC and
DHES, to facilitate both the water quantity and
quality permitting processes.

3. Develop a Memorandum of Understanding between

DHES and DNRC with the following agreements:

a)  Allow DHES '© WOk yiih DNRC on groundwa-
ter right permit applications associated with sub-
divisionsor other public water and sewer systems
under evaluationby DHES.

b) Allow DHESand DNRCtoinitiateplanning with
locd or other government entities on ground-
water quantity and quality issues.

¢) Require DHES to notify DNRC when violations
of water qudity standards have been detected in
an aquifer that could impact beneficial uses.

d) Require DNRC to inform permit applicants of
known water quality standard violations.

€) Provide for joint decisions on water alocation
and water quality permits for aquifersdesignated
ascontrolled groundwater areas.

b. Intergovernmental Coordination

Options Recommended

None. Continue existing efforts to coordinate water
quantity and quality management efforts among federal.
dlate, local, and other government agencies.

Options Considered But Not Recommended

1. DNRCand DHESshould notify and consultappropri-
ateagenciesand interested parties wheneveran appli-
cation is being considered for a water quantity or
quality permit.

a) A '"memorandum of understanding" may be re-
quired to facilitatethis process.

2. Appoint one state agency to serve asaclearinghouse
both for water quantity and quality permitsand to
ensure that al potentially affected interests are
informedand havean opportunity to participatein the
permitting processes. DNRCand DHES couldcreate
ajoint position to serve in thiscapacity.

3. Createan interagency council, including thedirectors
of appropriateagencies, to meet regularly to discuss
and resolve problems with the coordination of water
guantity and quality permits.

4. Adopt the "coordinated resource management" ap-
proach that is used in several local areastocoordinate
the management of natural resourcesamong multiple
jurisdictions.

Subsection B: Surface Water Issues
| Ssue 3—Cumulative Impacts

The water alocation process docs not recognize or
consider thecumulativeimpact of each water usepermiton
water quality. Although each water use permit may have
minimal impact on the water quality inaparticular stream,
the cumulativeimpact of all water use permitsin aparticu-
lar agershed may create a water quality problem.

Options Recommended

1. DHES and DNRC should continue ongoing water-
shed-specificinvestigations,including modeling, that
facilitatesrcamflow/water quality managementplans.
DHESand DNRC should review currentand planned
investigationsto ensure that those watershedsreceiv-
ing attention are the highest priorities. Joint funding.
development, and administration by DNRC. DHES,
and federal agenciesof such investigationsshould be
pursued.

Options Considered But Not Recommended

1. ldentify the maximum amount of allowablepollution
for cach watershed as a supplement to water quality
standards.

2. Enact an efficiency of use criterion for consumptive
usesof water. Thisoption could apply to:

a) New water use permits only.
b) Both new and existing water use permits.

3. Includetheconsiderationof cumulativeimpactsinthe
"public interest criteria."

| ssue4—\Water Reservations

Although Montana water law allows water reserva
tions for water quality purposes. the security of such
reservations is not totally guaranteed. All water reserva
tions, including thosefor water quality purposes, must be
reviewedat leastonceevery 10yearsand, if it isadequately
demonstratedin acontestedcase hearingthat theobjectives
of the reservationsare not being met, the Board of Natural
Resources and Conservation (BNRC) may revokeor modify
thereservation. Inaddition, if the board findstheat the total
amount of an instream flow reservation for water quality or
any other purposeis not needed to fulfill its purpose, and if
the board al sofindsthat aqualified applicant can show that
its need outweighs the need of the instream reservation
holder, the excesswater may bc reallocated to the compet-
ing applicant. This also would involve a contested case
hearing process. The board may not reallocate such in-
stream flow reservationsmore than onceevery five years.



Options Recommended

None DHES can and docs saek weter reservations
for water quality protection purposes. Theexisting
water reservation process isan effective mechanism
for integrating watcr quantity and quality.

Options Considered But Not Recommended

1. Lengthenthe10-year timeframe between reviewsof
water qudity reservations, or eiminatethesereviews
atogether.

2. Devdop specific criteria that have to he satisfied to
show that arcservation for water quality is not needed.

a) Claify that the burden to reduce a reservation
for water quality purposes must be a a high
threshold.

b) Claify that theinitid burden of proof should be
on the competing applicant.

C) Require sSometype of economic compensation if
reservationsfor water quality are reduced.

3. Bxpand thenumberand typeof entities that may apply
for a water reservation — specificadly to include
industrid users. Thiswould dlow industry to goply
for instream flow reservationsto maintain the mini-
mum flows necessary to satisfy effluent discharge
requirements. 1t al so would dlow industry theoppor-
tunity to reserveinstream flows to medt future dis-
charge needs.

4. Eliminate the authority of the BNRC to redlocate
water reserved for instream flow purposes not more
than once every five years. If this provision of the
water reservation law isretained, it should beapplied
equally and fairly toall reservations, whether they are
for instream or Out-Or-stream purposes.

5. Makereservationsfor weter quality superior toexist-
ing water rights.

6. Impose stronger due diligence requirementson con-
sumptive use(i.e., out-of -stream) water reservations.
That is. if such a water reservation is not perfected
withinsay 10 years, it no longer would be vaid.

Issue5—BasinClosure

Whilebasin closure providesone mechanismto inte-
grae velg use and water qudity considerations, only
individualswith water rights can initiate the processfor
closingabasintofurther appropriations. Other potentialy
affected intereststhat do not have water rights, such as
industries, municipalities, outfitters, and recreationists,
cannat initiate this processto protect their interestsin a
givensgream or river. It dsoisnot clear what the criteria

arefor closngabasin,and whether water quality isand/or
should be such a criterion.

Options Recommended

1. Allow DHES to petition DNRC to closebasins on the
bassof water quality concernscons stentwith recom-
mendations under Issue 1.

Options Considered But Not Recommended

1. Allow potentialy affected intereststo petition DNRC
to close basinson the basisaf water quality concerns.

2. Allow the Department o Fish, Wildlifeand Parksto
petition DNRC to close basinson the basis o water
qudity concerns.

3. Develop specific criteriafor closing basins to further
appropriations.

a) The criteria should include, a a minimum, a
referenceto water quantity and quality, along with
other considerations.

b) Deveopaproactivemechanismto"'trigger basin
closure. For example, conduct a periodic review
o thegtatusdf water quality in dl watershedsto
determine whether basin closureis appropriate.

4. Closedl basins now.

| ssue 6—Non-Point Source Pollution

The largest unregulated pollution o the state's water
comesfrom non-point sourcessuch asagriculture, mining,
forestry, urban development, subdivison development.
and construction, If thedegraded water adversdly affects a
beneficia use of thereceivingwater, DHES hasthe author-
ity under the Water Quality Act to regulatethe user. It is
less clear whether DNRC has the authority to regulatethe
water useor the water user.

DHES currently isimplementing a voluntary non-point
source management program utilizing (1) projects to
demonstrate the application of "best management prac-
tices" adopted for each source of pollution; and (2) the
implementation of education programs to control non-
point source pollution. DHES is relying on voluntary
approaches to reduce non-point sources o pollution;
the most eff ectiveapproachesto reduce non-point sources
of pollution have not been determined. Each demon-
dtration project is being monitored to determine the effec-
tivenessof best management practices, but currently there
is no comprehensive system in place for monitoring the
impactsaf non-point sources o pollution.

Options Recommended

1. Deveop best management practicesfor al activities
that contribute to non-point pollution, particularly



subdivisionsand construction activities. Thedevel op-
ment of best management practices should include
input by the affected industries, and generaly follow
the procedures usd in the implementation of Mort
tana's recently developed forestry best management
practices.

Identify incentives to implement best management
practices. Incentivescould include;

@ Educationa programs.
b) Technica assgtance.
¢) Tax incentives.

Develop acomprehensivesystem to eva uate thecom-
pliance and effectiveness of best management prac-
tices. At aminimum, the system should include;

a A mechaniamfor determining whether best man-
agement practices have been applied. Atamini-
mum, require annua best management practices
audits, within priority watershedsidentified under
recommended Option 1 under Cumulative Im-
pacts, for every category of nor-point pollution,
including forestry, mining,and agriculture. These
auditsshould beconducted by aninterdisciplinary
committee that includes all affected interests, as
currently occurswith auditsdf thetimber industry
best management practices.

b) Criteriafor determining the effectivenessdf best
management practices once they have been ap-
plied.

¢) Demondration projectsto evaluate best manage-
ment practices.

d) A mechaniam to appropriately modify and im-
prove the best management practicesbased upon
the audits and eva uation process.

If the three steps previoudy outlined are not successful
because o alack of voluntary participationwithin the
affected industries, ingtitute a regulatory approach to
the control of non-point sourcesdf pollution.

Provide date funds to match federal funds to imple-
ment and expand existing non-point source protection
programs, including monitoring and enforcement.

Options Considered But Not Recommended

Utilizeexigting groupsin loca watersheds,such asthe
conservation districts, to monitor and prevent non-
point sourcesd pollution.

a) TheNaturalResource InformationSystem (NRIS)
could support these local watershed groups by
devel opinga data base and associ ated mapsshow-
ing thelocation and extent of non-point sourcesof
pollution.

2. Supportreauthorizationof theClean Water Acttofund
non-point source assessment and demonstration
projects and the Clark Fork River basin non-point
source pollution projects.

Subsection C: Ground Water |ssues

| ssue 7—Controlled Ground Water Areas

Controlled groundwater areas may be established by
BNRC based on a proposd from the department or by a
petition o at least 200r one-fourth of the users(whichever
is less) of groundwater in a groundwater area. In some
instances, date or locd agencies mey have data which
indicatesa public hedth threat; however, theseentilies are
notcurrently eligibleto bring theseconcernsbeforeBNRC.

Options Recommended

1. Amend the Water Use Act (Section 85-2-506, MCA)
toallow stateor local agencies, including loca weter
qudity districts, to petition BNRC, basad on public
health concerns, to establishacontrolled groundwater
area. The board shdl give specid consideration to
aquifersdesignated as sole source aquifers.

2. Amend the controlled groundwater area statute (Sec-
tion 85-2-506(2)e), MCA) to broaden water quaity
considerationshy allowingapetition based on ashow-
ing thet excessive groundwater withdrawals would
cause contaminant migration "*or" that a degradation
o groundwater quality existswithin the groundwater
arca.

OptionsConsidered But Not Recommended

1. Requireall wellstoobtain permitsprior todrilling to
dlow review for water quality and quantity impacts.

2. Devdopaprocessthrough whichaloca conservation
district would be notified prior toawell being drilled.
Through a coordinated effort anong locd, state, and
federa agencieswith input into groundwater manage-
ment. the conservationdistrict would issuea permit to
proceed. This would createa locd data base listing
locations of drilled wellsand abandoned wells, poten-
tial groundwater problems, and any drilling activities
underway in the area. When water wells must be
drilled under emergency conditions,a processwould
be developed that would not delay necessary drilling.

I ssue8—Long-term Planning

Montana, like many western slates, historically
hes reacted to groundwater problemsin a piecemed fash-
ion, creating a number of programs and regulaory re-
sponses that might duplicate each other. However, it is



more cost-effectiveto prevent groundwater problemsthan
to react to overdraftsand contamination after the fact. A
proactiveapproach togroundwater managementispossible
to varying degrees. The focus would be on prevention,
publiceducation, streamlining regulation, and moreeffec-
tive and efficient coordination of groundwater quality-
quantity management.

Options Recommended

1. The state shall support the proposed State Ground
Water Coordination Committee. Thecommitteewould
include represcntativesd state agenciesinvolved in
groundwater-related activities, and shouldincludefed-
eral and loca governments, publicand privateinterest
groups, and interested citizens. The committeewould
work in conjunction with the state water planning
process. The purposeof the committee would be to
devel opastate'groundwater plantocoordinateground-
water management and identify and address manage-
ment gaps. Thegoal would beto prevent groundwater
pollution and aquifer overdraft in order to sustain
current and future beneficial uses.

a) Thecommittee will participate in the new EPA
process for developing a comprehensive state
groundwater protection program. This process
should ensurethat Montanaassumesthelead role
and hes fina jurisdiction in implementing the
program.

b) Thecommittee through itsmember agencies, will
coordinate with the conservation districts to de-
velopand implement nonregulatory, loca ground-
water management plans.

2. Thelegidatureshould continue to support the intent
and appropriate funding for implementation of the
Montana Ground Water Assessment Act to facilitate
groundwater managementand planning.

OptionsConsidered But Not Recommended

1. Legidatethecreation of local groundwater manage-
mentareas. The purposeof groundwater management
areas would beto alow planning for specificaquifers
in order to (1) protect the quality and quantity of
groundwater; (2) meet future water needs while pro-
tectingexisting water rights; and (3) providefor effec-
tiveand coordinated management of the groundwater
resource.

2. Amendthelaw toalow loca water quality districtsto
request basin closure, and/or object to new permits
based on water quantity or quality concerns.

3. Devdop acomprehensivegroundwater management
plan by conducting a study to (1) evaluate existing
Montanawater laws, and (2) develop the most effec-

tiveand efficientprocessand organizational structure
for managing groundwater in Montanaat thestateand
locd levels(disregardingcurrentagency responsbili-
ties). A partdf thestudy would eval uatethose western
states that have water resource agencies with both
water quantity and quality jurisdiction. Based on
theseassessments, determinewhether there isabetter
organizational framework for management d the
state's groundwater resource.

Issue 9—Wedl Construction Enforcement

More than 2,000 water supply wells are drilled and
constructed each year in Montana. If not properly con-
structed and grouted, wellsmay alow pollutantsfromland
surfacesand fromother aquiferstodegradeor contaminate
groundwater systems. The Board of Water Well Contrac-
tors hasadopted minimum wel construction standardsto
prevent contaminationin order to protect the water supply
of well users. DNRC water resources regiond office staff
areusad toenforce well constructionstandards. Currendy,
DNRC staff mugt contact adriller in advancetodetermine
the location for an evaluation. This procedure hinders
groundwater quantity and quality management becauseit
does not dlow for unannounced random inspections or
proper cnforcement.

The Board of Water Wel Contractors licenses wdl
drillersand investigatescomplaints. During 1991, 23 writ-
ten complaints were filed by wdl owners against 15
drillers. The complaints concerned improper grouting.
pumping ratesless than those shown on wdl logs, failure
to case a hale, failureto completea wel properly, and
muddy well water. Severa jobsiteswerecloseddown for
failure to have a licensed individua on site.  Approxi-
mately 50 congtruction standard violation letters were
mailed as the result of a DNRC regional office review of
well log reports.

Options Recommended

1. DirecttheBoardof Water Well Contractorstorequire
al drillersknown to have recently violated construc-
tion standardsto report the location of al operations
to DNRC prior todrilling. The Board of Water Well
Contractorsshould require al drillers, on arotating
basis, to give prior noticedf their drilling locationsto
alow for random inspections.

Options Considered But Not Recommended

1. Authorizean adequatenumber of well inspector posi-
tions that are independent and qualified. Place the
positionsin DNRC regiona officesto enforce well
congtruction standards. The inspectorswill report to
the Board of Water Well Contractors, which retains
the authority for action against violators. Funding



options include the legidature (general fund), fees
assessedon waterwell owner's, or feesassessedonwel |
drillers.

2. Requirewdl drillers to call DNRC, ldll free. prior to
drilling and congtructing a weter wel or to send in a
noticecard 72 hoursin advance. Thiswould dlow the
regiona office aff to randomly check about 10
percent of the wells under congtruction to ensure
compliancewithwell construction tandards. The costs
of implementing thisoption would beassociated with
the toll-frec number and travel timefor investigations.

Require loca county governmentsto enforcecompli-
ance with wel construction standards. Thisapproach
would be similar to thet in place for lifting septic
system restrictionsand meeting drain field construc-
tion standards. Since more than 90 percent of water
wells drilled are associated with domestic home use
locd county inspectorswould be responsiblefor en-
suring compliance both with water wdll and septic
sysgem construction standards.

4. Provideca voluntary servicewhere an authonzedcounty
or regiond office officia can, upon request, inspect
and ensure compliance with proper water wel con-
struction standardsfor a fee.

I ssue 10— Unplugged Holes

It isnot known how many abandonedor unused minerd
exploration, geotechnicd, or seismic holesexist in Mo+
tana Estimates vary greatly, but agencies and counties
agreethat thousandsd unplugged bore holesexistthrough-
out the stale. Abandoned bore holes tha penetrate more
then one aquifer will result in thedrawdown of oneaquifer
asit flowsdown gradient into another aquifer. The inter-
mixing of aquifers results in water-level and hydrostatic-
pressure declines in the up-gradient aquifer.

Theaquiferscommonly will havediffering water qual-
ity and hydrostati cpressures, so more pristinegroundwatcr
systemscan bedegraded by mixingwithan aquifer of lesser
qudity. Land use practices may degrade a shdlow ground-
water system that can flow down gradient through un-
plugged holesintoadecper system and introduce contami-
nants.

Currently, counties are responsible for locating and
plugging abandoned holes when aliablecompany or indi-
vidud cannot be found. Many times, holes were |€ft by
explorationoperations from theearly tomid-1900s, and the
companies no longer exist. Counties do not have the
resources to address abandoned bore holes.

The Department o State Lands and the Boad of Qil
and s do have holeplugging regulations for current

operations. However, plugging requirementsvary greatly
for different typesof holesand areenforcedinconsistently.
Given the probable water qudity and quantity impactsto
aquifersthroughout Montana, thestateshould teke theleed
in providing cons stent regul ationsand in plugging holesto
protect groundwater for current and futurebeneficial uses.

Options Recommended

1. DirecttheDepartmentof Statel ands(DSL) in thearea
o mining, and the Board of Oil and Gasin theareadof
oil and gas. toensurethat abandoned or unused minerd
exploration, geotechnicd, and seismic holesare prop-
erly plugged. A high priority should be assigned to
areas with known problems from unplugged holes
Incorporateinformation from publicand privatesources
intoan inventory of abandoned and unused bore holes.

2. Encourageuse of the resourceindemnity trust fund to
address nonrenewabl e resource impacts.

3. TheDS. and Board of Oil and Gas shall investigateall
hole-pluggingrequirementsand devel oparecommern-
dation for a consistent, statewide hole-plugging pro-
gram. The recommendationsshould includedeve op-
ing plugging requirementsfor geotechnical holesand
other holes when no regulationsexist, and encourag-
ing research into economicdly feasbleand environ-
mentally sound plugging methods and materials.

Options Considered But Not Recommended
None.

Issue | | —Protection from Mining I mpacts

Protection o groundwater quality and quantity is an
important issueassociated with mining. Miningactivities,
ifnot properly conducted, havethe potential tocontarninate
groundwater or deplete aquifers. Some mining operations
usechemica reagentssuch as cyanide, acid bromide, and
acid chloride, which can leach from thesiteand posewater
qudity problems. In addition, mine tailings can leech
resdua reagentsas wel as heavy metalssuch asarsenic.

Currently, mine groundwater discharge plans are re-
viewed by the Department of State Lands, with oversight
by DHES. The Department of State Lands investigates
complaints of water quantity and quality impactsrelated to
mining. If a complaint related to a cod mineisfiled, the
Cod and Uranium Bureau mudt report its findingsto the
complainant within 90daysof receipt of the complaint. If
minerelaedactivitiesarc responsible for thelosseither of
water quantity or quality, suitable water must be provided
immediately. If the unsuitable weter is not permancntly
replaced. the operator's mine permit will be suspended
until subgtitute water is made available.



If acomplaint related to a hard rock mine isfiled, the
Hard Rock Bureau processes the complaint as rapidly as
possible. dthough the Metd Mine Reclamation Act does
not define time frames and docs nat require immediate
watcr rcplacemcent. However, the Metal Mine Reclama-
tion Actdoesprovide for an owner to rccover damages for
awater lossaof quantity or quality. The Hard Rock Bureau
isrequiredtoinvestigate thecomplaintand mey requirethe
operator to conduct additional studies. If the finding
concludes that the loss of water quality or quantity is
caused by the operation, the operator must replace the
watcr in like quality and quantity, and the owner can
recover damages. If theweatcr isnotreplaced, the operator’s
permits may be suspended until substitute water is sup-
plied.

Due to the often-complex nature of the groundwater
resource, ensuring its protection through statutes, regula-
tions, and i nvestigativeproccduresmay bedifficult. When
investigatingcomplaints, the agencies may find that base-
line studies have not aways been adequate to resolve
specific questionsof impactsto groundwater quality and
quantity that ariseafier operations begin.

Options Recommended

1. Amed the administrativerules for the Mcta Mine
Reclamation Act (Section 26.4.100 ¢ seq., ARM) to
include the Hard Rock Bureau guidelineswhich de-
fine the scope and parameters o study for basdine
investigations.

2. The Deparument of State Lands shall encourage min-
ing companies to solicit citizen participation during
theearly stages of large-scaleminingand exploration
programsprior toapplication submittal. Publicinput
during the development of basdine inventory plans
may protect both mining cornpanics and citizens
during investigations of impacts to groundwater re-
sourcesonceactivitiesbegin. Whileit isrecognized
that the Department of State Lands must retain find
gpprova of basdinedata, public commentsshould be
incorporated into the planning process.

3. Dueto the complexity and late introduction of this
issue in the planning process. amendments to the
Metd MineReclamation Actarenot recommended at
this time. Recognizing the depth and importance of
mining-related concerns. the following five options,
considered but not recommended, should be taken up
for furtherstudy inafutures atewater planningcycle

or by alegidative body as appropriate.

Options Considered But Not Recommended

1 Amed the Metd Mine Reclamation Act to require
adequatebondingto replace or restorethequantity or

quélity of water resources that are reasonably fore-
scen 1o be at risk.

2. Amend the Metd Mine Reclamation Act to establish
appropriatetime framesfor hard rock complaint re
sponseand resolution,

3. Amend theMctd Mine Reclamation Act to establish
proper limitationof theconfidcntiality clause pertain-
ing to smal miners exclusions and exploration
licensesto specific proprietary geologic information.
Define proprietary geologic information and large-
scale exploration projects through the rulemaking
process.

4. Amend the Metal MineReclamation Act todlow the
Department of State Lands to collect feesfrom mining
companies to fund investigations of aleged mine-
related groundwater damages.

5. Authorizethe Departmentof Statel andstouse inter-
est on mining bondsto fund investigationsof aleged
groundwater damagesfrom mining operations.

| ssue 12— I nformation/Education

Home, ranch. and businessowners throughout Mon-
tanaar ¢ faced with many decisionsthat affect their water
quality and quantity such as well location, proper wel
construction,quality testing, and Septic system placement.
Ital somay be difficult forcitizensio comply with lawsand
regulationswhen they arc not aware df pertinentinforma-
tion; for example, where to properly disposeof wasteoil or
how often they should pump their septic tanks. Wide-
spread dissemination of resource-rel atedinl brmationwould
assist individualsin protecting their water resources.

Options Recommended

1. The MontanaWatercourse. in consultation with ap-
propriate agencies, University Extension, Ground
Weater Information Center, and Naturad Resources
Information System. shall develop avenues for the
dissemination of water-related information and for
water resource public education. These strategies
may include:

a Requesting the Water Education for Teachers
(WET) program to incorporate information on
groundwater protection strategies.

b) Working with counties, conservation districts,
realtors, county extension agents,and other local
entitiesto distribute DNRC’s well brochureand
other informational materials.

¢) Developing radio and television public service
announcementsrelated towater quality and quan-
tity conservation.



d) Providing atoll-free number to answer or direct
water-related questions.

2. Requirestate agencies to deposit groundwater pollu-
tion data and information in the Natural Resources
Information System for general access.

OptionsConsidered But Not Recommended
1. Hireawater education/information specidist.

PLAN IMPLEMENTATION

Legidative Action

Thelegislature should amend Section85-2-311, MCA,
tospecify that DNRC hastheauthority toconditionor deny
new water use permitsor change applicationsbasad on a
preponderance of the evidence and a consideration o
whether and to what extent:

a) Thewater quality of another gppropriator would
be adversdly affected; or

b) The use would result in a downgrading of the
classfication for state waters pursuant to 75-5-
301 for that particular stream; or

¢) Theability o dischargepermit holder(s) to sat-
isfy effluent limitations would ke adversdly af-
focted.

Applicationsfor new water use permitsand changes
would only be subject to consideration o thesecriteria if
a valid objection is made accompanied by substantive
evidence indicating that thesecriteriawould not be met.

The legidature should adopt legidation that alows
DNRC todeny or condition water use permitsand change
o use applicationsif the proposed use of water would
reduce the ability of discharge permit holder(s) to satisfy
effluent limitations. The legidation should specify that
DNRC could deny or condition to limit theexercisedf the
permitsor changeswhenthe streamflow fallsbdow the7-
day/10-year low flow.

The legidature should develop a date policy for
source reduction of watcr pollution.

In a future session as appropriate, the legidature
should reorgani ze tateagency dutiesto merge theregula:
tory responsibilitiesfor alocating water and protecting
water quality,currently distributed among DHES, DNRC,
and the departmentsd State Landsand Agriculture, into
onedepartment.

Thelegislature shouldamendSection85-2-319, MCA,
to dlow DHES lo petition DNRC to close basins to
additiona appropriationson the basis of water quality
concerns.

Thelegidatureshould provideappropriatefunding to
expand the state's non-point source pollution program,
including monitoring and enforcement.

The legidature needs to amend the Water Use Act
(Section85-2-506, MCA) todlow state and local agencies
and locd water quaity districts to petition BNRC to
establish a controlled groundwater area.

The legidature needs to amend the Water Use Act
(Section 85-2-506(2)(e), MCA) so tha a petition for a
controlled groundwater area may be based on a showing
that excessivegroundwater withdrawa swould causecon-
taminant migration or that a degradation of groundwater
quality exists.

Thelegidatureneedsto support theintent of and appro-
priate funding for implementation of the MontanaGround
Weter Assessment Act.

The legidature needs|o direct the Board of Water Well
Contractorsto requireall drillers known to have recently
violated construction standardsto report thelocation of all
operationsto DNRC priortodrilling,andfurther requireall
drillers, on a rotaling basis, to give prior notice of their
drilling locations to allow for random inspections.

The legidature needs to all ocate appropriate resource
indemnity trust funds to address nonrenewable resource
impactsincludinga plugging program for abandoned and
unused bore holes.

Administrative Action

DNRC shall develop a process to notify discharge
permit holdersof new water use permit or changed use
applicationsin the vicinity.

DHES shall develop a process to notify water right
holdersof new MPDES applicationsin the vicinity.

DHES shall develop a process to consider present
water use, existing water reservations,and planned future
developmenton the stream when issuing MPDES permits.

DHES and DNRC shdl develop an administrative
processto ensurethat DNRC appropriately consult DHES
during the watcr use permiuting process, and that DHES
appropriately consult DNRC during the water quality
permitting process.

The Natural Resources| nformation System shall work
with theEPA technology transfer officetoaccess and make
availableinformation on new scientificand technological
developmentsio reduce and eliminate water pollutants.

DHESand DNRC shdl continue ongoing watershed-
specific investigations, including modeling, that facilitate
streamflow/water quality management plans. Thedepart-
ments shdl review current and planned investigationsto



ensure that investigations are conducted in the highest
priority watersheds.

DHES, in cooperation with affected industries, shall
develop' best management practices” for dl activitiesthat
contribute to non-point source pollution; identify incen-
tivesto implement ** best management practices;” develop
a comprehensive system to evaluate the effectiveness of
""best management practices;" and implementaregulatory
gpproach to controlling non-point sourcesof pollution if
the voluntary measures previoudy outlined are not ad-
equately implemented by affected industries.

BNRC needstogivespecia congderation tosolesource
aquifersin establishingcontrolled groundwater areas.

DHES and DNRC need to cresteaState Ground Water
Coordination Committee. The committee would include
representativesol stateagenciesinvolved in groundwater-
related activities, and should include federd and locd
governments, publicand privateinterest groups, and inter-
ested citizens. The committeewould work in conjunction
with the state water planning process.

TheStateGround Water Coordination Committeeshall
develop a state groundwater plan to coordinate ground-
water management,and i dentify and address management
gaps. Theinitial tasksof thecommitteeareto:

1. Participatein the EPA groundwater initiative by fa
cilitating the development of acomprehensive State
groundweter protection program.

2. Cooperate with conservationdistrictsin thedevelop-
ment and implementation of local groundwater man-
agement plans.

The Board of Water Well Contractorsshd| establisha
system requiring al drillersknown to have recently vio-
lated congtruction standards to report the location of al
operations to DNRC prior to drilling. The Board should
require al drillers,on arotating basis, to giveprior notice
of their drilling locations for a specified timeto dlow for
random ingpections.

DNRC needsto develop an efficientsystem to receive
drillinglocationsfrom wel drillersfor useby wdl ingpec-
tors.

TheDepartment of Statel andsand theBoard of Oil and
Gasshal initiatea program to plug abandoned or unused
minerd exploration, geotechnical,and seismic holes. Ef-
forts should focus on areas with known problems from
unplugged holes. The departmentand board will collect

information from public and private sources to inventory
abandoned and unused holes.

The Department of State Lands and Board of Qil and
Gas shdl investigate minera exploration, geotechnical,

and seismic hole-plugging requirements, and develop rec-
ommendationsfor cons stent standards. The recommenda:
tionsshoul dincludepl ugging requirementsfor geotechnical
and other holeswhen no regulationsexist. Thedepartment
and board should encourage research into economically
feasbleand environmentally sound plugging materias.

The Department of State Landsshall amend the Metd
Mine Reclamation Act rules (Section 26.4.100 et seq.,
AdminigtrativeRules of Montana (ARM)) to include the
Hard Rock Bureau guidelinesfor hydrologic studies.

TheDepartment of StateLandsshall encourage mining
companiesto involvethe public at the earliest stages of
large-scalemining and exploration programs prior to ap-
plication submittal.

The MontanaWater Course needsto request the Water
Education for Teachers program to incorporateinforma:
tion on groundwater protection strategi es; work with coun-
ties, conservation digtricts, redtors, county extensionagents,
and other |ocalentitiestodi stributeDNRC’s well brochure
to new home buildersand other citizens; develop public
sarviceannouncementsre ated to groundwater qudity and
quantity conservation; and provide a central contact to
direct water-rel ated questions.

DHES, DNRC, the Department of State Lands,and the
Department of Agriculture nesd lo deposit groundwater
pollution datain the Naturd Resources Information Sys-
tem for generd access.

Financial Requirements and Funding
Strategies

The Stated Montanas current fiscd problemswere
recognized in thedevel opmentdf these recommendations.
Recommendations were made to resolve the issues as
effectively and inexpensivelyas possible. Alsoconsidered
was whether doing less now could lead to much greater
cogtsin the future. For example, there is some federd
interest in addressingthisissueif statewater management
efforts are found lacking. If nothing isdone, moredrastic
federal measures, with larger accompanying costs, could

be imposed.

Many o the costs associated with implementingthese
recommendationswill have toheabsorbed withinexisting
budgets, but some o the recommendations cannot be
implemented without additional permanent staff. Two
new positionsare proposed at an additional cost of about
$100,000 per year, including benefits. It will be upto the
L egidaturetodecidewhether the publicbenefitsare worth
thisand other less tangiblecosts.

The first new position is proposed to implement the
recommendations for coordinating the water use and
MPDES permitting processes. This position would be



jointly funded by DNRC and DHES, and initially would
develop processes for notification of water rights and
discharge permit holders, considering future water usein
the MPDES permitting, and state agency coordination. In
thelong term, this position would providetechnical exper-
tise for the consideration of water quality impacts in the
evaluation of water use permit applications, and future
water use consderations in the evauation of MPDES
permit applications.

Thesacond new positionisproposedtoimplement the
recommendationsfor | ssue6, Non-Point Source Pollution.
This pogtion would be assigned to DHES. Almogt all of
thefundscurrently provided for non-pointsourcepollution
programscomefrom thefedera governmentasEPA “319”
grants. These 319 monies should be used to develop,
implement, and audit the successd BMPs. State funds
used for this new position would be used to match addi-
tiond EPA grants and eiminate the ned for DHES to
competefor state grant funds through the DNRC-adminis-
tered Water Devel opment, RenewableResource,or Recla
meation and Development programs.

Onehdf of an FIE within DHES has aready been
reallocated to implement some of the recommendations
under Issuc 8; specifically, to devel op the Comprehensive
State Ground Water Plan. Thisposition will providestaff
assistance o the State Ground Water Coordination Com-
mittee, and isbeing funded wilh EPA grant funds.

Other recommendations should be implemented
wilh exigting funding from the Water Development, Re-
newable Resource, and Reclamation and Development
programs, or from direct appropriations from the RIT
interest account. These include the recommendations to
address issues 3, 8, 10 and 12 for watershed specific
investigations, general resource assessment, abandoned
hole plugging, and public education projects.

There will be some definite but unmeasurable costs
asociated with implementing theolher recommendations,

but no funding increasesare requested for doing so. Ex-
amplesdf these are the costs to revise permit application
forms, additiona notification costs (mail), staff time to
resolveobjectionsrelated to adversewater quality affects
related to new water use permitsand changes (depending

on the number of objections), and hearingscosts to con-

sider additional basin closuresand controlled groundwater
aress (dependingon the number of petitions). Costswill

also beabsorbed by privateindividuasfor such thingsas

complying with additional information requirements in

completing and defending permit applications, delaysin

processing permits becauseof additional review require-

ments, and for wdl drillers having to notify DNRC for

random inspections.
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Plan Implementation Summary

Action
SURSECTION A: General Integration | ssues

| ssue 1—Coordinate Permitting
Clarify DNRC authority to consider adverseweater
quality affectsin permit and change process
Develop process to notify dischargepermit holdersand water
right holders of new applications when appropriate
Develop asource reduction pollution policy
AccessEPA technology transfer office
Develop processto consider present and future
water usesin DHES permit decisions
| ssue 2—Administrative Coor dination
Devel op consultationprocess
Mergeall water regulatory responsibilities

SUBSECTION B: Surface Water Issues

| ssue 3—Cumulative | mpacts

Continue watershed-specific investigations and planning
| ssue 4—Water Reservations
Continueexisting process

Issue 5—Basin Closure

Allow DHES to petition to close. basins

| ssue 6— Non-point sour ce pollution
Develop best management practices (BMP)
[dentify BMP incentives

Develop BMPevaluation system

Implement BMP regulation

Provide state funding for NPS program

SUBSECTION C: Ground Water |ssues

Issue 7--Controlled Ground Water Areas (CGWA)
Allow state and local agenciesto petition for CGWA

Allow CGWA petition based on migration" o™ degradation
I ssue 8—L ong-term planning

Establish State Ground Water Coordination Committee (SGWCC)

Develop astate comprehensive groundwater plan

Assst conservation districtswith loca groundwater planning
Support funding for groundwater assessment program

I ssue 9—Wsel Construction Enfor cement

Develop drilling notification system

Issue 10—Unplugged Holes

Initiate hole-plugging program and inventory

Encourageuse of RIT fundsfor nonrenewabl eresource impacts

Develop consistent hole-pluggingrequirements

I ssue 11—Protection from mining

Amend rules to reflect hydrologic study guidelines
Encouragemining companies to obtain early public input
| ssue 12—Information/Education

Initiate increased avenuesfor water-related
information/education

Initiate reporting of groundwater data toNRIS

R ibili

Legidlature
DNRC and DHES

Legidature
NRIS
DHESand DNRC

DNRC and DHES
DHES,DNRC.DoAg, and DSL

DHES and DNRC
RNRC
Legidature

DHES
DHES
DHES
DHES
Legidlature

Legidlature
Legislature

DHESand DNRC
SGWCC
SGwcCC
Legidature

BWWC and DNRC

DSL and Board of Oil & Gas
Legidature

DSL and Board of Qil & Gas

DSL
DSL

Montana Water Course

All agencies& NRIS

Deadline

May 1993
Dec. 1993
May 1993

July 1993
Mar. 1994

Sept. 1993
May 1995

Ongoing
Ongoing
May 1993

Mar. 1994
Mar. 1994
Mar. 1994
As Needed
May 1993

May 1993
May 1993

Dec. 1992
Dec. 1994
As needed
May 1993

Mar. 1993
Dec. 1992
May 1993
Dec. 1993

Mar. 1993
Ongoing

Dec. 1992

Dec. 1992




APPENDIX A:
Background

BACKGROUND
Water Use Law

Water usein Montanaisguided by the Prior Appropria-
tion Doctrine—that is, first in timeis first in right. A
person's property right to a specific quantity of water
dependson when the use of water began. Thefirst person
to use water from a source established the first right, the
second person could establish a right from the water | eft,
and soon. Duringdry years, theperson with thefirstright
has the first chance at available water to the get the full
amount of that right. The holder of the second right would
have the next chance, and so on. In addition, the water
user's water right islimited to the amount of water that is
beneficialy used.

Thel1973MontanaWater UseActsignificantlychanged
the water rightslawsin anumber of ways. First,all water
rights existing prior to July 1, 1973 were to be finalized
through an adjudication processin statecourts. Second, a
permit system was established for obtaining water rights
for new or additional waterdevel opments. Third,acentral-
ized records system for all water rights was established.
(Priorto 1973, waterrightswererecorded, but not compre-
hensively or consistently, in county courthousesthrough-
out the state.) Finally, a system was provided for public
entities to reserve water for future beneficial uses or to
maintain minimum streamflows.

In 1979, the legislature passed Senate Bill 76, modify-
ing the statutes that governed how the pre-1973 water
rights would be adjudicated. The new law required that
everyoneclaiming thoseexisting water rights had to sub-
mit those claims to the Department of Natural Resources
and Conservation (DNRC). More than 200,000 claims
werereceived. Sinceal of theseclaimscannot beadjudi-
cated at once, the claims are being decreed systematically
by drainagebasin. Each claimisexamined by DNRCand
the Montana Water Court for compl etenessand accuracy
prior to issuanceof adecree (or decision).

New water users must apply for a permit from DNRC,
with certain exceptions. The permit must be applied for
and received before construction of diversion begins or
water is divened from any surface water source. The
applicant must provideevidenceconcerning the proposed
system design and operation, water availability, and the
effectson existing water rights.

The exceptionsto the genera permitting requirements
have to do with the amount of water being used. Small
livestock reservoirsor pits holding less than 15 acre-feet of
water and located on non-perennial flowing streamsmay be
constructed firstand applied for within 80 days of comple-
tion. A permit then will be issued. Also, no permit is
required todevel opawell or springproducing 35gall onsper
minute or |ess, however, anoticeof completion must befiled
on these wells to establish a water right.

Large new appropriations have to meet more stringent
approval requirements. Groundwaterappropriationsof more
than 3,000 acre-feet per year, except for municipal or other
publicwatersuppliesor for irrigation of cropland ownedand
operated by the applicant, must be approved by the legisla-
ture. Applicationstoappropriate4,000acre-fectayearand
5.5 cubic feet per second or moreassumea higher burden of
proof and, in addition to being a beneficial use, must bea
"reasonable” use, subject to more stringent criteria.

It also is possible to change a water right to a new or
different useand transfer it to another person. Changesin
water rights must be approved by DNRC, with that approval
dependent on the applicant proving that criteriasimilar to
thosefor anew appropriation will bemet. Again, exceptfor
very large new appropriationsor changes, thosecriteriado
not include a consideration of water quality effects.

Public entities, such as the Department of Hedlth and
Environmental Sciences(DHES), can apply for water reser-
vations for future uses, including needs for maintaining a
minimum instream flow for water qual ity dil ution purposes.
Such water reservationshavepriority asof thedateacorrect
and completeapplicationisreceived, unlessspecia legida
tive provisionsapply. Instream flow reservationsalso are
subject to a statutory limit of one-haf the average annua
streamflow on gauged streams.

As water supplies become fully appropriated, there are
mechanismsin the law to limit new appropriationsfurther.
Basinscan be' closed" to new appropriationsby the legis-
lature or through rulemaking by DNRC upon receipt of a
petition by thecurrent water users. The petition must show,
and DNRC must determine, that there arc no unappropriated
watersin the sourceof supply, the rightsof prior appropria
torswill be adversely affected by further appropriations,or
that further uses will interfere unreasonably with other
planned usesor developmentsfor which a permit has been
issued or for which water has been reserved.
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The second mechanism for placing greater controls
over heavily appropriated waters is through controlled
groundwater areas. It is possible to close an aquifer to
further appropriationsor restrict or condition water alloca:
tions. Controlled groundwater arcas can be created by the
Board of Naturd Rcsourccsand Conservation by petition
o watcr users or upon the suggestion of DNRC. Con-
trolled groundwater areas may be created if groundwater
withdrawals are in excess of recharge, excessive with-
drawal sareexpected in thef uturebecauseof recent consis-
tent and significantincreases in withdrawals, disputesin
priority rightsor amountsof use are in progress, grounc-
water levelsaredecliningor havedeclined excessively,or
if contaminant migration and a degradation of ground-
water qudity are occurring because of excessive with-
drawals.

Water Quality Protection Law

Numerous laws and regulatory programsin Montana
control activitics to protect watcr quality. Therearelaws
that regulate discharges to surface water, streambed
disturbance, mining operations, hazardous waste, under-
ground storage tanks, septic systems, and amost every
other activity that poses a threat to watcr quaity. Mogt of
theselaws and programsare administered by DHES.

TheWater Quality Act (Section75-5-101, MCA) isthe
primary water pollutioncontrol authority in Montana. The
Act datesthat it ispublic policy to

conserve wetcr by protecting, maintaining, and
improving thequality and potability of watcr for
public water supplies, wildlife, fish and aquatic
life, agriculture, industry, recrcation and other
beneficia uses, and to provide a comprehensive
program for the prevention, abatement and con-
trol of water pollution.

To help implement water quality protection programs,
DHES hasadopted weter quality standards. Thestandards
establish maximum allowable changes in surface water
quality based on theuses of that water,andestablishabasis
for limiting the dischargeof pollutants. The water quaity
standardsare designed to protect existing and futureben-
eficial uses of water.

The Montana Pollution Discharge Elimination System
(MPDES) focuseson point sourcesaf pollution to surface
water. Under thissystem, DHES issues permits for point
sources of pollution to ensure compliance with water
quality standards.

Thenon-pointsourcepollution program addressesnon-
point sourcesof pollution resulting from land-useactivi-
ties. Under thisprogram, DHES hasdevel opedanon-point
source pollution management program as required by
Section 319df thefedera Clean Water Act. The manage:

ment program, which has been approved by the Environ-
menta Protection Agency (EPA), emphasi zesdemonstra-
tion projectsand education on theimplementationof ' best
management practices” and other methodsto reducenon-
point sources of pollution. DHES isactively implementing
the program, including monitoring and evauating best
management practices.

DHESa soisrcsponsi bl cfor administeringSection 401
of the federal Clean Water Act. This means that any
activity requiring a federa permit or license must be
certified by DHES asin compliancewith Montana's water
quality standards. For themost part, thisauthority applies
tofederal dredgeand fill permits (404 permits) and activi-
ticsrequiring licenses from the Federal Energy Regulatory
Commission, such as hydroelectric dams.

Private activitics that disturb the banks or beds of
streams are regulated by local conservation districts under
the “310" law. Such activitiesinclude temporary distur-
bances, SUch as construction or maintenance activitiesfor
irrigation diversions.

The 1991 L egidaturea so provided for creationof locd
water quality districts. Such districts havelimited regula
tory authority,and are primarily intended to providefund-
ing to locally monitor and plan for the protection of water
quality sourcesaof particularconcern to the peoplein those
arcas.

The Montana Ground Water Pollution Control System
(MGWPCS) (Section 16.20.1001, ARM) is a regulatory
program to control al otherwise unregulated sources o
groundwatcr pollution. Importantaspectsof theMGWPCS
rulesare groundwater qua ity standards, a nondegradation
requirement, and a permit system. Sourcesof groundwater
pollution that obtain permits from othcr programsor agen-
cies, such as for hazardous waste treatment facilities or
mines, are not required to obtain a MGWRPCS permit.
However. those operations mugt satisfy the MGWPCS
standards and the nondegradation policy. While the
nondcgradation policy applies to groundwater, existing
data isinadequate to determinethequality of groundwater
on aregiond basis.

The laws protecting the quality of domestic (or drink-
ing) water are administered by DHES and include the
PublicWater Supply Act(Section 75-6-101. MCA)and the
Sanitation in SubdivisionsAct (76-4-101, MCA). Water
systems that serve 10 or more familiesor 25 or more
personsat least B0 daysa year areconsidered public water
suppliesand must be approved under the first act. Indi-
vidual and multiple-family water supply systems con-
structed on subdivided parcels of less than 20 acresare
subject to DHES review under the | atter act.

Groundwater quality also is addressed in the Agricul-
tura Chemical Ground Water Protection Act passed by the
1989 L egidature. Under thisAct, DHESIsresponsiblefor



developing and enforcing groundwater quality standards
for agricultural chemicals. DHES also is charged under
this Act with monitoring, promoting research. and provid-
ing public education in cooperation with universitiesand
other stateagencies. The Department of Agricultureisto
develop and enforce agricultural chemica groundwater
management plansaimed at preventing groundwater con-
taminationfrom agricultural chemicas. Bothagenciesare
publishing rules to implement their respective responsi-
bilitiesunder this Act.

TheDepartmentof Statel andsregulatesminingopera:
tions to minimize and reclaim impacts to groundwater
quality and quantity. Both the Department of StateLands
and DHES ensure that mining operationsareconductedin
compliance with the MontanaEnvironmental Policy Act
and the Water Quality Act. Coa mining permit applica-
tions must include a detailed description of pre-mine
hydrology and a reclamation plan that minimizes" distur-
bance to the hydrologic balance at the mine site and in
associated of f-site areasand to thequality and quantity of
water in surface water and groundwater systems both
during and after..." mining (Section 82-4-231, MCA).
Cod and uranium prospecting operations must be con-
ducted to completely avoid degradation or diminution of
any existing or potential water supply.

Hard rock mining in Montana is regulated under the
Metd Mine Reclamation Act (82-4-301, MCA) and the
Water Quality Act. As with coa applications, hard rock
permit applications must include bascline studies that
characterize theexisting hydrologic regime. In addition.
herd rock applications must include operating and recla-
metion plans that demonstrate how surface and ground-
water will be protected to ensure long-term compliance
with Monuana’s Water Quality Act. These plans are
supplemented by monitoring requirements that agencies
usetoirack the effectivenessof prior planningand imple-
mentation.  Recovery of damages for a water 10ss in
quantity or quality is provided for if an investigation
establishes that ahard rock miningoperation isresponsible
for theloss.

Water Quality Considerations in Water
Quantity Allocation

Water quality is integrated into the allocation of water
in threespecific ways. Thefirst isthrough the reasonable
use criteria(Sections 85-2-311 and 402, MCA). DNRC
must consider impacts to water quality for any water use
permit or change applications involving more than 4,000
acre-feet per year and 5.5 cubic feet per second. The
reasonable use criteria have not been used to deny or
condition any new permits or changes.

Thesecond way in whichwater quality isintegratedinto
the water allocation process is through the water reserva

tion process. Thewater reservation processallows unap-
propriated water to be reserved for a variety of purposes,
including water quality (Section 85-2-316, MCA). DHES
applied for and received a water reservation for water
quality purposesin the Y ellowstoneRiver basin,andinthe
upper Missouri River basin above Fort Peck Reservoir.

It aso is possible to close a groundwater aquifer to
further appropriationsor resmct or condition groundwater
alocations on the basis of water qudity concerns by
establishing a controlled groundwater area.  Only two
controlled groundwater areas have been created sine the
law waspassedin 1967: South Pinesnear Terry and Larson
Creek in the Bitterroot drainage. No controlled ground-
water areas have been created due to water quaity con-
cerns.

Water Quantity Considerationsin Water
Quality Protection

Water useconsiderationsareintegratedinto water qual-
ity protectionconsiderationsin limited ways. Generally,
water quality protection considersthe levelsand amounts
of existing water use, but does not consider the needs for
additional water consumption in the future.

Surface water quality standards for specific stream
reaches are classified by the types of beneficial usesthe
water isintended tosupport. Watersthat currently support
uses requiring higher qualities of water assume higher
standardsof protection. Over time, it isintended that all
waterswill meet the highest standardsfor uses which they
would naturally ke able to support. But in attaining the
highest capabilitiesof use, the possibility of actual usefor
someconsumptivepurposes may be further restricted.

Discharge permits are issued assuming there will be
some dilution by streamflow. The amount of flow is
calculated based on the7-day/10-year low flow,and stream
depletionsfor existing uses are assumed to continue as
part of the low flow calculation. However, there is no
considerationgiven tothepossibility that additional deple-
tionscould occur in thefuture, reducing thedilutionfactor
and concelvably putting dischargers in the postion of
violating the termsaf their discharge permitsas new uses
and dry periods occur.

Public Water Supply Act standardsrequire that public
supply wellsbe tested to demonstrate not only that the
water is d adequate quality, but that it can produce a
sufficient quantity of one and one-half times the desired
low flow rate. Small .water systems covered under the
Sanitation in Subdivision Act must provide a sustained
yidd of at least eight gallons per minute over a two-hour
period or fivegallons per minute over afour-hour period.
The approvd or disapproval of a domestic water supply
system by DHES isindependent of a water right decision

by DNRC.
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BACKGROUND

The Moatana University System \Water Resources Center »as established by the Board of Regenn
in 1964 and rechartered (n 1525, As established by the charter, the objectives of the Center areto "carry out
a program Of research, information transfer and other educationa activities tO benefit persons and
organizations involved (n the management, U and/or conservation Of water in Montana’. The Montana
Water Center s one of 54 such institutes provided for under Section 104 of the Water Resources Research
Act and located at Land Grant Universities in each of the 50 states, District of Columbia and US Trust
Territories.

The Water Policy Committee of the Montana Legidature is responsible for the oversight of nany
program €l ements rel ating to water resourcesin Montana, including programs in water research, The 1990-91
biennial report of the Water Policy Committee requested that the University System restructure the Water
Center to make it more responsive to the water research and education needs of the state. Specifically, the
Water Policy Committee recommended that the Water Resources Center should:

° Become Vvitdly involved in all water issuesin Montana.

o Foster and nurture a network of water researchers and water research users in the state.
o Become the focus of water research in Montana

. Pursue externaly funded research through an aggressvegrant proposal writing program.
o Facilitate the development of academic programs in Water Resources.

o Maintain an aggressiveinformation transfer program.

The plan descrited in the following pages of this document was developed jointly by the Vice
Presidents responsible for research at Montana State University, the Universty of Montana and Montana
College of Mineral Science and Technology, and represents the University System's response to the Water
Policy Committee’s request.

In developing this plan, the Vice Presidents incorporated much of the work d the MSU Water
Initiatives Committee. This Committee was appointed by the MSU Vice President for Research in January,
1991, to review the roleof MSU in water resourcesin Montana. The Committee produced a report entitled
REPORT OF THE WATER INTTIATIYE COMMITTEE dated June 1992, which should be considered a
companion document to thiscurrent proposal. The Goalsand Objectives established for MSU by the Water
[ nitiativesCommittee were consideredappropriate for the University Sysem effort by the Vice Presidentsand
areincorporated as the Goalsand Objectivesof thisplan. These Goalsand Objectivesare restated as follows:

EDUCATION COAL: Develop strong, well-known, coordinated, on- and off-campus educational programs
for students, faculty, agencies, and the public.

Objective 1: Devel opstrong, integrated, multidisciplinary undergraduateand graduate water education
programs taking maximum advantage of current faculty resources at each campus..

Objective 2 Develop a continuing watereducation program for scientists, engineers, technologists,
managers, decison makers, and water users.

Objective 3 ‘Formulate a plan to fund development of long-term water education.



RESEARCH GOAL: Develop strong disciplinary and multi-disciplinary, bec and applied reirch programs
relevant to important problemsin the state, region and naton

Objective 1: Develop proactive grant-proposal-assistance programs.
Objective 2. Develop plans to facilitate issue-oriented water research.
Objective 31 Facilitate the development of multidisciplinary research teams.

COMMUNICATION GOAL:  Enhanceastrong communication and coordination network for water education
and research programs between the campus, the public, and state and federal agencies to stimulate the
educational and research god s.

Objective 1: Foster a two-way communication system with the public, state, and federal agenciesto
identify tssues, concerns, research, and education needsand results.

Objective 2 Identify astructure to foster exchangeof information, needs, and opportunities regarding
water to faculty, students, water users, managers, and decision makers in the state.

Tre plan presented in thisdocument addresses the restructuring o the Water Center as & means of
implementing these Goals and Objectives. The proposed system-wideorganizationa structure is outlined in
Flgure 10on the followingpage. This structure contains both new and existing functions and is designed to
forgeastronger partnership between the state water community and the University System. The structure ks
arranged in three tiers relating to: (1) policy development, (2) University System programs, and (3) individual
campus programs. A moredetailed description of this organizational structure is presented in the foliowing
sectionsd this plan.

POLICY LEVEL

Policy development and oversight is a new element designed to provide coordination, tO insure
relevance to state priorities, and to monitor progress toward the goals stated above.  With this element in
place, pdicy for Water Center programswill bedeveloped by university administration with direct input fram
top administration in the state agencies.

EXECUTIVE COUNCI L
The Water Center will be governed by an Executive Council composed d the:

Via Pres, for Research and Creative Activity MSU), Chair
* Assoc. Provost for Research and Economic Development (UM)
* ViaPres. for Academic Affairsand Research (Tech)

The Executive Council will establish policy for the Water Center and will provide overall guidance and
oversight to the Water Center's programs. The ExecutiveCouncil will meet asoften as necessary to carry out
| tS functions, but will meet no less than annually with the Policy Advisory Committee. The Water Center will
provide staff for the Executive Council.



Fig. 1 PROPOSED ORGANIZATIONAL STRUCTURE MONTANA University Sysem WATER CENTER
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Fig 2 PROPOSED ON-CAMPUSSTRUCTURE FOR MONTANA STATE UNIVERSITY
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Chair (appointed by V.P. Research) Chair (appomted by V.P. Academchmun)
Members from appropriate disciplines Members from appropriate Departments
" WATER CENTER
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Information Transfer Specialist

Program Manager, M ontana Watercourse
Support Staff

Similar sructurewill be developed by UM and MT TECH.




PQLI CY ADYISORY COMMITTEE

In performing its policy and oversight functions, the Executive Council will seek advice and council
from a Policy Advisory Committee composed of the following:

* Natural Resources Policy Advisor, Officeof the Governor
® Director, Dept. of Natural Resourcesand Conservation

* Director, Dept. of Health and Environmental Sciences

* Commissioner of State Lands .

* Director, Dept. of Fish Wildlife and Parks

* Director, Dept. of Agriculture

* Executive Director, Environmental Quality Council

The Policy Advisory Committee will assist the Executive Council in identifying areas where university/agency
cooperation and coordination can be most fruitful and in determining priority areasfor conantrating Water
Center activities. The Agency Directors may choosetodesignate an appropriate Division Administrator within
their agency to serve in their placeas the agency representativeon the Policy Advisory Board.

UNIVERSITY SYSTEM LEVEL

The Water Center program will be developed at the University System level by a Coordinating
Council. Implementation of the program will be accomplished by the Water Center staff working with and
through program elements on the campuses.

COORDINATING COUNCIL

The existing Coordinating Council composed of the Water Center Director and Associate Directors
will be enlarged to includethe Chairsof the new Education Councilsat each Campus, an information transfer
specialist and the manager of the Montana Watercourse. The Coordinating Council will be chaired by the
Water Center Director and will meet as often as necessary to develop and maintain a program plan consistent
with the directions from the Executive Council.

PROGRAM ADVISORY COMMITTEE

In pursuing its planning and management functions, the Coordinating Council will seek the advice
and council of a Program Advisory Committee. This existing Committee will be reconstituted to consist of
saff from state and federal water related agencies in Montana, representatives of private sector water
organizations, and selected faculty from the University Sysem. The Program Advisory Committee will assist
the Coordinating Council in establishinga list of research, informationtransfer and educational needsrelating
to water in Montana. Selected membersof the Program Advisory Committee may also assist in the review
and/or preparation Of proposals and in identifying potential external participants and funding sourcss.

MONTANA University System WATER RESOURCES CENTER
The professional staff of the Water Center includes a Director located on the MSU campus and

Associate Directors on the UM and Tech campuses. It is proposed to add a new Information Transfer
Specidist to the Director's office. The duties of each are outlined below.



Director

The Director’s position will be upgraded t 0 a full-time position from approximately 04 FTE. The
Director will ccatinue to be responsible for the day-today affairs of the Water Center and for managing the
federal portion of the program, including coordination with state entities and with other water centers in the
national network. These are existing functions of the Director, but will be expanded with the additional FTE

With assistance from the Associate Directors, the Director will initiate and aggressively pursue
acthvitles necessary to implement the goalsand objectivesas outlined earlier. Inadditiontot he current duties
of the Director in devel oping and managing the federally sponsored program, these activitieswill include the
following new responsibilities:

° Devel 0p a proactive research program. Through extensive communication with agencies and
organizations at both the state and national levels, the Director will alert university faculty to up-
comingwater research and education fundingopportunities. Emphasiswiill be givento (1) developing
asystem to sotify faculty at all campusesd research funding opportunities, (2) providing an "early
warning" system whereby faculty have adequate lead time to develop sound proposals, (3) matching
faculty expertise with research opportunities, and (4) assisting where possible with proposal writing.

. Develop Issue-oriented escar ch projects. The Director will aggressively seek outside funding from
federal, stateand privatesourcesfor projects that address priority areasidentified through the efforts
of the Executive and Coordinating Councils. As a part d thiseffort, the Director will (1) coordinate
with state agenciesand others to identify matching and leveragefundsfor priority research, and (2)
implement programs (meetings, brochures, announcements) which will make campus researchers
aware of priority needs.

a Promote multidlsciplinary research projects. The Director will facilitate the development of
multidisciplinary teamsto respond to unique research opportunities. Whereappropriate, these teams
my be drawvn from two or more units d the university syssem. The Director will (1) cal initial
meetings to discuss multidisciplinary research initiatives, (2) coordinate subsequent meetings to
devdop proposals, and (3) when appropriate, the Water Center will provide assistance in
developing/writing/submiiting proposals and in tracking them through the potential funding
organizations.

a Provide technical assistance to the information transfer program. The Director will assist the
Information Transfer Specialist IN reviewing current and recently completed research for items
relevantt o Montana issues, and in effectively and accurately summarizing that information for public
distribution.

The Director will also maintain a leadership role in water-related efforts on the MSU campus as
outlined 1N a subsequent section d this proposal.

Assaciate Directors

The Associate Director positions at UM and Tech will be upgraded from approximately 0.1 FTE to
05 FTE. The additional timewill be devoted to assisting the Director in implementing the new programs
outlined above and in providing materials for the new information transfer program described bdow. The
additional time will also allow the Associate Directors to expand their involvement with water activities on
their campuses and within the state.



Information Transfer Specialist

Over $1S million in basic and applied water-related r=<irch is currently being conducted within the
University Sy1iem. Howeever, t he water user/manager cOmmunity in Montana, which bas oo direct accass (Or
input) to most university research, hast he perception that this research is not relevant t o State nesds, In 4|
probability, there ars significant amounts Of research results that do have application t 0 Montana Water
problem and tssuas, the problem is that there has been no organized effort to bring this research to the
attention d the statewater community. The purpose of the proposed new information transfer program bt o
Identify and communicate relevant research to the water user/manager community in Montana, and t o help
connect the results 0 this research to Montana water problemsand i SSUes.

Theproposed Information Transfer Specialist positionis a new, professional appointment that should
befundedat 10 FTE. The person fillingthis positionshould have both technical training and writing ability.
With assistance and supervision from the Director and Associate Directors, the duties of this position will be
to screen d| water-related research funded through the university system for relevance to specific Montana
problemsand lssues, Relevant researchin progresswill be brought to the attention of the water community
through newsletters and special flyers. Relevant portions of completed project reportswill be abstracted or
summarizedand madeavailableto targeted audiences through a series of special publications. Annual reports
describing research in progress and recently completed research will be published. Symposia, forums,
workshops and other meansof disseminatinginformation and d fostering discussion on research needs and
resultswill aso be pursued.

Montana Watercourse

The Montana Watercourse isan educational program begun a few years ago with support from both
state and federal water agencies and from private sector organizations. The program aas t wo educational
thrusts. One, called Adult Water Awareness, is targeted to adult water users throughout the state while the
other, called Project WET (Water Education for Teachers), istargeted to Montanas youth through teachers
of grades K = 12 Montana Watercourse personnel, consisting of a Program Manager and a Rgedt WET
Coordinator, is administratively housed in the Water Center and continues to be operated on'soft  money.

The Montana Watercourse has gained significant visibility throughout the state and is widely cited
an exampleof thetype o water education needed in Montana. This programshould bestrengthened through
interactions with the Education Councils and other elements of the reorganized Water Center. A hard
money' based financial support should be sought for the Montana Watercourse.

INDIVIDUAL CAMPUS LEVEL

Considerable effort has been expended by a Water Initiative Committee at MSU to design programs
that build on the water-related interest and resources d that campus. The recommendations o this group
is contained in the report previoudly cited and will not be repeated in ful here. Montana State University
intends to go forward with most of the elements recommended by that group, and UM and Tech plan to
implement similar programs tailored to their campuses. These programs include research, education and
outreach and areshown in Figure 2on page4. Theseefforts will have oversight from a Coordinating Boar d
on each campus. All of these activitiesrepresent new efforts on the part d the campuses. These activities
will be implemented with University respurces, no additional fundsare being sought for their support.



CAMPUS COORDINATING BOARDS

The Coordinating <45 will be composed of top-level administrators Of research, academics ind
outreach ON ¢ campus. Thase boardswill function in essentially the same manner for the campus a3 the
Executive Council fanctions for the Water Center. Coordination and communication between t he three
campuses will be facilitated through both the Executive Council and the Coordinating Council.

RESEARCH COUNCILS

The Rexearca Councils on each campuswill be composed of faculty involved in water research. The
MBU Chair will be appointed by VP Research. These Councilswill assist in the implementation on each
campusof t he new research objectivesoutlined earlier. Specificaly, the research council will:

. Help set goals and objectives for the pursuit d exteraalfy funded reseerch
o Assg in identifying multidisciplinary research needs and opportunities.
o Assg in the preparation of multidisciplinary research proposals.

The Research Councils at MSU, U of M and Tech will hold at |east one joint meeting each year t o develop
inter-unit projects.

EDUCATION COUNCILS

TheEducation Councilswill bedrawn from academicareasthat either teach courses relating t 0 ez,
Or that have water.related outreach programs. At MSU, the following Collegeswill appoint representatives
withwater interests to the Water Education Council: Collegeof Agriculture(two), College Of Business(t\V0),
College Of Enginesring(tvg), Collegeof Letters and Science (three: two from science departments 454 One
from bumanities and social science departments), Extension Service (one) and Montana Watercourse (0N€).
The MSU Chai r will be appointed by the V. P. for Academic Affairs. (The U of Mand Tech will develop a
structure appropriatefor their campuses.) Tr¢ Council will meet as necessary to conduct its busi ness, but o
lessthan once per semester. Academically, the Council will performseverd functionsincludingt he following:

° Review all facuity hires in areas that relate to water. The objective of this review is to help focus
hiring in the water resources area/discipline Whereexpertiseis needed, and to open interdisciplinary
dia ogue regarding positions in water resources that will promote strong, non-duplicative, integrated

- water education. This review is advisory only.

o Promote th¢ development of a strong multidisciplinary water.policy faculty.

o Devetop both undergraduate and graduate minors in Water Resources, Thess minors should take
advantageof existing course work where ever possble. The Council should take an active roleint he
development Of coursesin such areas as water resourcesethics, water policy, conflict resolution,
and a capstone course. These minors will be reviewed and approved by the appropriate university
office and will be listed in the University Catalogue. The successful completion of @ minor Wi e
noted on the student's transcript.

As the opportunity arises, these may be upgraded to majors within appropriate colleges.



The Water Education Coundl will 20 assUNe a leadership rob in the coordlaztion O sater.related
outreach education. The¢ Council will:

o Identify educational needs, ad develop programs to meet those needs, fOr professional scientists,
engineers, technologists, managers, decision makers water usery, and tw public.

. Identify and develop needed/desired professona short courses in waer subjects.

o Assg the Montana \Watercourse to develop a more technologically- and scientifically-rich curricula
for K12 teachers.

o Develop a media outreach water education program to better inform the public regarding water
initiatives. Theseshould include news releases regardingwater research advances, and televisonspots
on water research and education. In addition, Montana-relevant short courses for t he public should
be developed for ddivery through outlets such as KUSM TY and KEMC Radio.

WATER POLICY FACULTY

Oned the mgor needs identified by the MSJ Water Initiative Committee ves for faculty sxpertise
in the area of Water Pdlicy. This problem exigs not only in the academic area, but ds0in the areas of
research and outreach. In order to fill thisvaid, it is recommended that three new faculty positions in water
palicy, one at each of the campuses, be established. One-hdf of each position should be new funding fram
the State, and the effort supported by these funds should be dedicated totally t o research and outreach
functionsapproved by the Executive Council.  Appropriateacademic programs on each campus will pick up
the other 05 FTE and will develop water palicy coursework. The hiring of these faculty will be coo rd(aated
9 that the academicbackgrounds o the threeare different but complementary, thusadding  nucleus for tbe
University Sydem to develop a strong water palicy program to serve the State aezds in this most important
area.

BUDGET JUSTIFICATION

The restructuring of the Water Center and the implementation o the plan described above cannot
be accomplished Without the commitment of additional resources. Financial resour ces are neededt o Increase
the levd of personnel and for operating budgets

PERSONNEL

Funds are requested to increase the FTE of the Director, and the Associate Directors of t he Water
Center.  Additiondly funds are requested to add a full time Information Transfer Specidist and for Water
Pdlicy Faculty.

Director

In order to be effective, the Director of such a restructured Water Center mugt be ablet o devote
his/her full attention to the program and to expend his/her full energy in its implementation. Typical
university faculty dutiessuch as teaching, reseerch and student advisngimpose rigid timeand place schedules
and are thus inconsgtent with the need for the Director be invalved in off-<campus water related eventsand
to build and maintain networks within the agency, campus and water user communities. The assgnment o
aful time Director is therefore absolutely essentid to the success o the proposed program.



Associate Directors

The assignment Of additional time to the Associate Director positions is necessary to provided
leadership t 0 the R<arca and Educating Councils, and t o assist in proposal eé’"pm“"" and information
transfer activities ON their campuses. Due to the large number Of water related organizations and activities
wthn the State, and duet o the extensive out of state travel required of the Director, the Associate Directors
must aso assune responsibility for much of the instate coordination, T s will require the allocation 0.5
FTE at each of the tw campuses.

Information Transfer Specialist

The information transfer program could well be the most cost effective element proposedin thin plan.
This acthvity can bring the resultsof millionsof dollarsof existing water research to the attention of the water
users and managers in thestate. Additionaly, having the resultsof this research scrutinized |Or relevance t o
Montana (ssuss can save NANY peoplein the water community countless hours d Searching through technical
documents fOr useful material. Given thevolumeof material that must besought out and analyzed, thi n effort
will require the dedication of a full time Information Transfer Specialist and a substantial effort by the
Director and Associate Directors.

\¥it er Policy Faculty

It hasbeen consistently pointed out in studies commissioned by the Water Policy Committee and by
t he Eavironmental Quality Council, aswell asthe Water InitiativesCommitteeat MSU, that toers is a strong
need for a unified academic program |N water resources within t he Montana University System. |t ispointed
out that this need isespecidly critical in the water policy area.  In order to address this need, it is necessary
t 0 dedlcate faculty appointments and to give those faculty a clearly defined charge and nandat e in thHa area.
The allocation of 0.5 FTE at each of three campuses for water policy research and outreach, with oversight
from t he Executive Council, is necessary to insure relevance of thisactivity to state needs. These taculty will
form a necessary core around which to build both a research and an academic program.

CPERATI ONS

Al of the activities described in this plan will require extensive operational support in order to
accomplish their objectives. The nature of the activities necessary to accomplish goals and objectives of this
program will require extensive travel for research development and extensive communication within a large
community of water usersand managersin Montana. Without adequate funds|lor this program support, the
program cannot be expected to meet its intended goals.

SOURCES GF FUNDS

Montana State University, the University of Montana and Montana College of Mineral Science and
Technology have a strong commitment to the programs outlined in the above plan. However, the current
budgetary constraints make it impossible for the University System to assume the full financial burden of
implementing this program. Where ever possible, the Units will support on-campus activitiesrelating t o
education and research activities. However, additional fundswill be necessary to implement the inter-campus
and the externd portion of the effort outlined in this plan.

The additional funds necessary to implement System-wide aspects of this plan ae shown in the
proposed budget on the last page. These fundswill also provide the two-toone non-federal maich required
forthefederallyappropriated Water Center dollars. It is proposad that thefederal funds (approximately 100K
per year) be used as seed money to initiate high priority research and education projects identified by the
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Coordinating Council and approved by the Executive Council. Impiementation of t he on-campus activities,

estimated to cost approximately $112,000 per year(i ncl uding the 1/2 match On t he water policy faculty) will
be borne by the university units, as will the current level of support of the Director and Associate Directors

(approximately $58,000 per year). Thus, as shown in t be itemized budget, t be total Wivardty input tothe
program would be approximately $170,000 pa yedr.



SUMMARY AND CONCLUSIONS

In its Final Report t 0 the 52nd Legislature, the Water Policy Commities endorsed a "strong
and effective® 7 ater Resources Center and recommended that t he University System restructure t he
Center t o pursse a8 goecified act of goals. In response, the University System has spent considerable
time and effort developing a plan to meet those goals, Specifically, this plan identifier t he areasof:
(1) education, (2) research, and (3) communication. These goals, and the objectivest o accomplish
them, are stated on pages 1 and 2

In order to achieve these gods, it is necessary to provide policy input and oversight Eom
upper level administration within both the University System and state agencies, and to define
procedures by which this policy gets implemented. The administrative structure to provide this
oversight s shown in Figures 1 and 2 on pages 3 and 4 of this document.

It & necessary t o increase the staff commitment to the program if the goals and objectives of
this plan aret o be met. Specifically it is recommended that:

° The FTE of the Director be increased form 04 to 1.0 and the Associate Directors increased
from 0.1 to 0.5, with the job descriptionsfor each being redefined t o reflect the expanded
misson of the Montana Water Center.

e Afdl timelnformation Transfer Speciaist be added t o analyze the resultsof ongoing, water-
related research being conducted within the university uits andt o communicatet he results
of thisresults to the water user/manager community in Montana

e  (One faculty position in water policy be added at MSU, UM and Tech. Each position shouid
be equally dvided between research/outreach relative to state water isues and the
establishment of academic programsin water palicy.

The financia resources necessary to implement al of the above recommendations are not available
within the University System's current budget. It is proposed that the University System Units will
provide approximately $170,00 for implementing campus specific portions of the program while t he
State provide additional fundsof approximately $230,000 t o implement the syssem-wide part of the
program. A specific budget is provided on the following page.

-12-



PROPOSED BUDGET

“MIORTARA STATE UNVERSTTY ADDIIORAL TR
Persounch APPROPRIATIONS EUNDS
Director (0.5 FTE Sute, 0.5 FIEMSU) 3500000 3500000
Informatdon Transfer Specialist (10 FTE) 2400000 000
Secretary (1.0 FTE) 1440000 000
Benefits (24%) 1833600 8400.00

Subtota 391,736.00 $43,4000.00
Support for Water Education Council 1000000
Qperations
Convected Servicss 14314.00 000
Technicd Writer (200 hrs @ $18/hr)$3600
Printing 510714 (1t yr). $13529 (2nd yr.)
Supplies 500000 000
Communications 480000 000
Travd (inand out of state) 12000.00 000
Caoitd 400000 000
Repairs & Maintenance 1000.00 000
Subtota $41,114.00 000
Total MONTANA STATE UNIVERSITY $132,850.00 ;53,400.061
UNIVERSITY OF MONTANA . B
ersonn
Associate Director (04 FIE Sate 0.1 FTE UM) 2500000 625000
Benefits (17.5%0) 437500 1094.00
Subtota $29,375.00 §$7344.00
Support for Water Education Council 00 51000000
Qoerations: 1200.00 0.00
Communication
Trave (in and out o gtate) 3000.00 0.00
Subtotal T $4,20000: SR 1 ¢« S
Total UNIVERSITY OF MONTANA | ~$33,575.00 $17,344.00 |
MONTANA TECH
Personnel;
Asodiate Director (04 FTE Sate. 0.1 FTE TECH) 22086.00 552200
Benefits (33%) 728900 182200
Subtotal . $29,375.00 $7344.00
Support for Water Eduation Council 00 $10,000.00
Ooerations:
Communication 1200.00 0.00
Travd (in and out of state) 3000.00 0.00
Subtota $4,200.00 0.00
Total MONTANA TECH l $33,575.00 $17,344.00 ]
NEW WATER POLICY FACULTY (15 FTE State. 15 HE 65323.00 65323.00
University)
Bendfits (estimated at 24%) 15677.00 15677.00
Total NEWSYSTEM FACULTY 1,000.00 1,000.00

GRANDTOTAL




Appendix 10
WATER POLICY COMMITTEE

Montana State Legislature

SENATE MEMBERS HOUSE MEMBERS COMMITTEE STAFF

Esther G. Bengtson, Vice Cheirman Hal Harper, Chairman Environmental Quality Council
Tom Beck Vivian M. Brooke Capitol Station

Lorents Grosfield Russell Fagg Helona. Montana 59620
Lawrence G. Stimatz Thomas N. Lee (406) 444-3742

July 1, 1992

Dennis | verson, Director,
Departnment of Health

and Envi ronnental Sci ences
Room c108, cogswell Buil di ng
Hel ena, MI 59620- 0701

Dear D rector |verson:

The Water Policy Commttee is seriously concerned about the
existing and potential inpacts of Mntana s continuing drought.
The Comm ttee believes that the wi ndow of opportunity for the
state to effectively mtigate the inpacts of the drought is
rapidly closing. To assist the Commttee and the public in
under st andi ng exactly what is being done, and what can be done,
to reduce drought inpacts, the Conmttee requests the follow ng
I nf ormati on:

* information regarding the nost seriously dewatered water
courses in the state. This infornmation should include the water
course nanme, |ocation, normal, existing and potential flows, and
particul ar streamreaches affected if rel evant;

* the name, nature, and nunber of discharge pernits issued
or under consideration in the identified water courses;

* what are the specific health concerns in the identified
wat er cour ses;

o * what is currently being done by the Departnent to
mtigate those concerns;

* what are the potential nitigation measures the agency
coul d t ake;

~* what changes to state law, if any, does the Department
consi der necessary to enable the agency to take effective drought
mtigati on neasures.



D rector |verson
July 1, 1992
Page 2

The continuing drought is a challenge to the state’s | eadership

I n natural resource nmanagenent and Eublic heal t h protection.

Only b¥ morkin% together, along with the citizens of Mntana, can
the ditferent branches of state governnent ensure that all that
shoul d be done i s being done. Your assistance in this matter is
appr eci at ed.

Si ncerely,

Hal Har per
Chai r man



WATER POLICY COMMITTEE

Montana State Legislature

SENATE MEMBERS HOUSE MEMBERS COMMITTEE STAFF

Esther G. Bengtson, Vice Chairman Hal Harper, Chairman Environmental Quality Council
Tom Beck Vivian M. Brooke Capitol Station

Lorents Grosfield Russell Fagg Helene, Montana 59620
Lawrence G. Stimatz Thomas N. Lee (406) 444-3742

July 6, 1992

Dennis | verson, D rector,
Departnent of Health

and Environmental Sciences
Room c108, cogswell Buil di ng
Hel ena, MTI 59620- 0701

Dear Director |verson

In addition to the drought inpact and inpact mtigation

i nformati on requested by the Water Policy Conmttee in our July

1, 1992 |letter, the Committee would also |ike to know t he m ni num
stream fl ows reguired to address the public health concerns you
were asked to identify in our initial request.

We have enclosed a copy of our July 1, 1992 letter for your
reference. Your assistance in this natter is appreciated.

Si ncerely,

Hal Har per
Chai r man



WATER POLICY COMMITTEE

Montana State Legislature

SENATE MEMBERS HOUSE MEMBERS COMMITTEE STAFF
Esther G. Bengtson, Vice Chairman Hal Harper, Chairman Environmental Quality Council
Tom Beck Vivian M. Brooke Capitol Station
Lorents Grosfield Russell Fegg Helena, Montana 59620
Lawrence G. Stimatz Thomes N. Lee (4086) 444-3742

July 1, 1992

K L. Cool, Drector,
Departent of Fish, WIldlife,
and Par ks

1420 East Si xth Avenue

Hel ena, MI 59620- 0701

Dear Director Cool :

The Water Policy Commttee is seriously concerned about the

exi sting and potential inpacts of Muntana's continui ng drought.
The Conm ttee believes that the wi ndow of opportunity for the
state to effectively mtigate the inpacts of the drought is
rapidly closing. To assist the coomttee and the public in
under st andi ng exactly what is being done, and what can be done,
to reduce drought inpacts, the Conmttee requests the follow ng
informati on as soon as possi bl e:

* information regarding the nost seriously dewatered water
courses in the state. This information should 1 nclude the water
course nane, |ocation, normal, existing and potential flows and
particular streamreaches affected if rel evant;

* what are the species of concern in the identified water
courses and what are the existing and potential inpacts to those
speci es;

* what is currently being done by the DFWP to nitigate
t hose 1 npact s;

*
t ake;
*

what are the potential mitigation neasures the DFWP coul d

what changes to state law, if any, does the DFWP consi der
necessary to enable the DFWP to take effective drought mtigation
measur es.



Director Chbbl
July 1; 1992
Page 2

The continuing drought is a challenge to the state’s |eadership
in natural ftesoutrce mahagement. Only by working together, along
with the citizens bf Montanha, can the different branches of state
governnent ensure that all that should be done is being done.

Your assistance in this matter is appreciated.

Sincerely,

Hal Har per
Chai r man



WATER POLICY COMMITTEE

Montana State Legislature

SENATE MEMBERS HOUSE MEMBERS COMMITTEE STAFF
Esther G. Bengtson, Vice Chairman Hal Harper, Chairman Environmental Quality Council
Tom Beck Vivian M. Brooke Capitol Station
Lorents Grosfield Russell Fagg Helena, Montono 59620
Lawrence G. Stimatz Thomas N. Lee (406) 444-3742

July 6, 1992

K. L. Cool, Drector,
Departnent of Fish, Wldlife,
and Par ks

1420 East Si xth Avenue

Hel ena, MTI 59620- 0701

Dear D rector Cool:

In addition to the drought inpact and inpact mtigation

i nformati on requested by the Water Policy Commttee in our July

1, 1992 letter, the Commttee would also |ike to know the m ni num
stream fl ows reguired to preserve the threatened aquatic life you
were asked to identify in our initial request.

W have enclosed a copy of our July 1, 1992 letter for your
reference. Your assistance in this matter i s appreciated.

Si ncerely,

Hal Har per
Chai r man



Montana Department
of
Fish ‘Wildlife (R Pari(s

1420 East Si xth Avenue
Hel ena, MI 59620
July 23, 1992

Rep. Hal Har per

Chai r man

Water Policy Conmttee
Montana State Legislature
Capitol Station

Hel ena, MI' 59620

Dear M. Harper:
D rector Cool has asked ne to respond to your letters of July 1 and

July 6, 1992, requesting information on the effect of |ow stream
flows on streans in the state. Your request was for information on

the nost seriously dewatered water courses. This definition
pertains to those streans the Departnment considers to be
chronically dewatered (i.e., streans where dewatering is a
significant problem in virtually all years). There are also a

nunber of streans considered to have periodi c dewatering probl ens
(i.e. dewatering is significant only in drought or water-short
years).

I n 1991, the Departnent put together a prelimnary |ist of Mntana
streans that support inportant fisheries or provide spawni ng and
rearing habitats that we consider to be dewatered either
chronically or periodically. That list is enclosed. You can see
that the list is rather extensive and i ncludes both | arge and snal |
streans. This list is currently being updated. W do not have
available all of the information you requested on all of those
streans on the list and have taken the option of providing the
information on selected rivers or streans where it was avail abl e.
Table 1 contains the information you requested in your letters
regardi ng wat er course nane, location, flow levels, mnimmflows
requi red and species that are affected by | ow fl ows.

Regarding existing and potential inpacts of low flows on fish
species in these streans, we can provide sone general comments:

° Most of the | owfl ow probl ens whi ch are nost significant occur
in streans having various species of trout. Al t hough | ow
flows al so can affect warmwater fish species, sone of those
species are better able to tolerate | ow fl ows and warm wat er



tenperatures. There are, however, sone significant effects of
drought on warm wat er speci es.

Sone of these effects include loss of sport fisheries in
irrigation reservoirs such as Fresno and Nel son which are
virtual ly drained during severe drought conditions, |ack of
high spring fl ows to stimul ate spawni ng and al | ow passage f or
addl efi sh and sturgeon and |oss of fisheries in scores of
armponds in central and eastern Montana. |f you would Iike
addi tional information on the effects of drought on our warm
water fisheries, please |let ne know

The general reaction of the trout popul ationto extrenely | ow
flows, particularly over an extended period of tine, is aloss
in the total size of that popul ation. Depending on the
ﬁh sical characteristics of the stream and the types of

abitats availableto all sizes of fish, the lowfloweffects
wi |l vary between streans. For exanple, wi nter dewateri n? in
the Beaverhead R ver has resulted in a loss of large fish
probabl y due to overcrowdi ng i n remnai ni ng pool s in the stream
DFWP nonitors several streamreaches on an annual basis and
this nonitoriny program has identified the effects of |ow
flows on the nunbers and age structures of the fish
popul ati ons.

Anot her effect of drought on fish popul ations i s through | ack
of recruitment of young fish into the population. This can
occur due to dewatering of spawni ng areas after eggs have been
deposi ted and/or hatched, causing m)rtalit¥ of young fish
whi ch would enter the fishery. Sone small fish are lost to
irrigation diversions as they magrate downstream Q her
i nstances of snall fish being |ost occur when streans are
dewatered and the shallower areas where these young fish
reside no longer exist and they are forced into the deeper,
| arger pool areas occupied by larger fish. 1In addition to
over crowdi ng, these young fish are | ost t 0 excessi ve predati on
by the larger fish. The result of the |oss of these snall
fish is that two or three years later when these fish would
enter the fishery as catchable fish, they are not present or
are reduced in nunbers. Thereis, therefore, a void or weak
year class of fish available to the angler. W have seen
t hese condi ti ons occur on the M ssouri R ver bel owHol ter Dam
Rock Oreek near Missoula, and Big Hole River due to t he 1988
dr ought .

In cases where large adult fish are lost due to low flow
conditions, there is a subsequent reduction in the nunbers of
mature spawners. As you are aware, Montana's stream trout
fisheriesare naintained by wild stocks and we are, therefore,
dependent upon the wild fish population to nmaintain itself
t hrough natural reproductionin either the streamof resi dence
or in tributaries to the stream Wien these streans are
dewat ered excessively, this part of thelifecycleis limted
and this affects the nunbers of fish available to the angler.



What is DFWP currently doing to mtigate the above inpacts on the
fisheries due to low fl ows?

° DFWP has devel oped a drought contingency plan whi ch contains
actions the Departnent is able to take wunder drought
condi ti ons. These actions include: 1) protecting our

exi sting instreamrights inthe Yel |l owstone R ver Basi n and on
12 Muirphy R ght streans; 2) suppl enenting streamfl ows t hrough
t he purchase of stored water, |easing of consunptive rights
and other innovative nethods; 3) obtaining reservoir
operations on state and federal reservoirs whichw !l mnimze
inpacts to the fisheries and recreation; 4) nonitoring
streanfl ow, fish popul ations and fishing use and harvest to
ensure carryover of wild streamfisheries while at the sanme
time maintal ning a reasonabl e opportunity for harvest in all
suitablewaters; 5) inplenenti ng energency fishing regul ati ons
on streans and | akes, as needed.

DFWP has imted optionsto mtigate the effects of |owflows
unless it has some formof water right. As you know, ol der
exi sting water uses take priority over nost of the instream
water rights and reservations held by DRA. However, during
t hese drought years, and if lowflows actually do occur, DFWP
notifies those consunptive water users who are junior to any
Mir phy Ri %hts or Yell owstone reservations held by DFAP that
they nay have to cease using their water if flow conditions
deteriorate. The last tine this was done by DFWP was duri ng
t he 1988 drought when fl ows deteriorated to a point that somne
junior users were asked to cease using their water rights that
were junior to DFWP's Mirphy R ghts and reservati ons.

During previous droughts and during the 1992 season, we work
with the Bureau of Reclamation to provide mni mumfl ows bel ow
Canyon Ferry, Yellowail and Tiber reservoirs to mnimze
inpacts to the fishery. W are also working with water users
i nthe Townsend area to provide flows intwo tributary streans
to the Mssouri R ver to inprove spawiing. Through previ ous
di scussions with the Ruby R ver water users, efforts are bei ng
made by themto prevent severe dewatering in the Ruby R ver

whi ch, in 1985 and 1987, resulted in significant fish kills.

W are also looking at the possibility of special fishing
regul ations in 1992 such as were i npl enented during t he 1988
drought to protect wld trout stocks. If the rains continue,

this may not be necessary.

DFW pur chases wat er fromPai nt ed Rocks Reservoir to naintain
flows in the Bitterroot Rver, and we are currently
negotiating with the Newan Geek water users to purchase
wat er from Newl an G eek Reservoir to supplenent lowflows in
the Smth R ver. DFWP is working towards acquiring water
| eases on several streans to inprove streanfl ow conditions
wher e exi sting wat er uses severely dewater streans and i nhi bit
t he mai ntenance of adequate fish popul ati ons and spawni ng
areas. W are alsoworkingwith irrigators to gradually shut



off their irrigation ditchesto allowfishto nove back to the
stream and we have produced and distributed a brochure
expl ai ni ng this program

What are the potential mtigation neasures the DFWP coul d take?

° Under nornal flow conditions, there are about 2,500 ml es of

streans which are chronically dewatered. During extended
drought's, we expect an additional 1,200 mles of streans to be
af f ect ed. Low flows wll beconme nore severe and occur

earlier. The extent of this problemw || depend onthe | ength
and severity of the drought. The late June and early July
rai ns across t he state have kept streanfl owl evel s up on nost
streans and are, therefore, deferring the effects of the
drought on streanflows and fish populations. |If the rains
conti nue, streanflows should maintain thensel ves. If the
rains stop for any length of tine, streanflows will drop to
very | ow | evel s because of the | ack of nmountai n snowpack. The
| engt h and severity of the drought will depend on these future
events.

Because of DFWP's limted authority in water allocations and
enforcenment of water rights, any other potential mtigation
nmeasur es ot her than those just described are limted. W have
the abili t%/ to assess in a general sense the inpacts on
fisheries from low flows before, during and after drought
conditions. But the solutionto the dewatering problemlies
in other areas of responsibility. DFW can enforce its own
instream flows against junior water users. W can nonitor
fish popul ati ons and determ ne inpacts of low flows. W can
i npl ement special regulations as necessary. But we have
limted ability to inprove flow conditions in rivers and
streans other than through water |easing, cooperation wth
reservoir operators and arrangenents wth individual
irrigators. Froma fisheries standpoint, theonly solutionto
lowstreanfl ows i s to provi de addi ti onal water for streans and
rivers during the irrigation season when nearly all the
I mpacts occur (The Beaverhead R ver below dark Canyon
Reservoir i s an exception--loww nter fl ows are t he probl emon
that strean).

VWhat changes to state law, if any, does the DFWP consi der necessary
to enable the DFWP to take effective drought mtigation nmeasures?

We believe the best way to mtigate the effects of possible |ow
flowconditionsis to better nanage the water resources. W need
better nanagenent of the quantities of water diverted fromrivers
and streans and a nmeans to enforce water rights on streans whet her
the stream is decreed or not. At the present tine, water
comm ssi oners can be appoi nted only on streans with ol d decrees or
streans where prelimnary decrees have been granted during the
adj udi cation process. This places a limtation on the nunber of
streans where conmm ssioners could admni ster water rights. \Water
users are al soreluctant to go to t he expense of paying for a water



comm ssi oner on many streans. There may be | ess reluctance on the
part of those water wusers if they did not have to pay for a
conmi ssioner to adm ni ster water rights. A possible solution would
be for the state to provide water conm ssioners for the water
users. However, DFWP is well aware that better nmeasurenent and
enforcenent of water rights will not be easily accepted by many
wat er users. Finally, inplenentationof mtigation nmeasures during
drought conditions is not just the purviewof DFWP. DNRC is also
in a positionto assist inthis effort.

| hopethisis a satisfactory reply to your inquiry. Please do not
hesitate to call if you have further questions.

Si ncerely,

%(wf{? & foUW

Larry Peterman
A_drri ni strator
Fi sheri es Divi sion

Encl osures (2)



DEPARTMENT OF
HEALTH AND ENVIRONMENTAL SCIENCES

STAN STEPHENS, GOVERNOR COGSWELL BUILDING

| == SIATE OF MONTANA

FAX # (406) 444-1374 HELENA, MONTANA 59620

Sept enber 11, 1992

Representative Hal Harper, Chairnman
Water Policy Commttee

Montana State Legislature

Capitol Station

Hel ena, MI' 59620

Re:  Information regardi ng Montana's continui ng drought.

Dear Representative Harper:

This letter iswitten in responseto your request for information
directed to Dennis Iverson dated July 1, 1992.

i nformation regardi ng the nost seriously dewat ered wat er cour ses
in the state. This information should include the water course
name, location, normal, existing and potential flows, and
particul ar streamreaches affected if rel evant;

A See attached list (attachnment A of < 1988 fl ows.
* the name, nature, and nunber of discharge permts issued or
under consideration in the identified water courses:

A See attached list (attachnent B.
* \Wat are the specific health concerns in the identified water
cour ses:

A:  There shoul d be no heal th concerns because NPDES permts
protect all uses, includingdrinkingwater, to the 7Q10.
Al streans are well above that flow

* what is currently being done by the Departnent to mtigate those

concer ns:

A See above response.

* what are the potential mitigation measures the agency coul d

t ake:

A If streans were to drop bel ow 7Q10 t he departnent woul d
followthe procedures in the Drought Annex di scussion, i.e.,
wi t hhol d di scharges or extrarel ease fl ows as appropriate. As
a general rule we would work with dischargers to mtigate
public heath and environnental inpacts on a case-by-case

'"AN EQUAL OPPORTUNITY EMPLOYER"



basi s.

*  what changes to state law, if any, does the Departnent consider
necessaryt o enabl e t he agency to take effective drought mtigation
nmeasur es.

A We haven't honestly put a lot of thought into this but
presently believe no changes are needed.

I n response to your July 6, 1992 letter, our perm
[

ts protect uses,
ncluding drinking water, at the 7 day, 10 year low f

| ow.

| apologize for the tardy response. If you have any questions
don't hesitate to call me or Fred Shewman at 444- 2406

Sincerely yours,

\. ‘v('\‘»(, y (Zi /7( &'j/(}_\

Dan L. Fraser, P.E , Chief
Water Quality Bureau



WATER POLICY COMMITTEE Appendix 11

Montana State L egislature

SENATE MEMBERS HOUSE MEMBERS COMMITTEE STAFF

Esther G. Bengtson, Vice Chairman Hal Harper, Chairman Environmental Quality Council
Tom Beck Vivian M. Brooke Capitol Station

Lorents Grosfield Russell Fagg Helena, Montana 59620
Lawrence G. Stimatz Thomas N. Lee (406) 444-3742

March 17, 1992

M. Doug d evanik

US Forest Service, Region 1
P.Q Box 7669

M ssoul a, MI 59807

Dear M. d evani k:

Thank you for accepting and considering these comments on the
newl y proposed federal policy regarding the use of notorized

equi pnent in wlderness areas. This is an inportant issue

i nvol ving not only individual water rights and Montana water |aw
but, nmost inportantly, the safety of Montana citizens and out- of -
state tourists.

After considering the comments of all affected interests and nuch
debate, the Conm ttee generally supports the Forest Service'’s
attenpt to develop a concise, uniform policy for making decisions
regarding the use of notorized equi pnent on dams in w | derness
areas. Forest Service personnel turn-over in the area is high,
and a clear witten policy, consistently inplemented, would be a
great help to.all who benefit fromthese dans.

However, the Committee does. wi sh to enphasize certain concerns
expressed during the testinony and Commttee deliberations on
this topic.

The Comm ttee understands that the use of notorized equipnment to
mai ntain dams in w |l derness areas i s necessary to successfully
conpl ete certain mai ntenance projects. Mechanical vibration of
cenment during concrete repair, and the need for an arc wel der
when repairing outlet systenms, are common exanpl es.

The Commttee believes that permts for these normal mai ntenance
projects should be issued in a tinely manner. Due to the very
short seasonal work periods, permt delay nay force a dam owner
t o post pone needed mai ntenance work until next season, thereby

I ncreasing an already potentially hazardous situation



d evani k
March 11, 1992
Page 2

The Committee suggests that strong consideration should be given
to the comments submtted by the Montana Departnent of Natura
Resources and Conservation (DNRC) regarding the use of nulti-year
mai nt enance plans. As discussed by the DNRC, these mmintenance
pl ans could serve both the Forest Service’s desire for a case- by-
case review of projects and the dam owners’ desire for a | onger
termpermt.

| deal |y, the Committee envisions the Forest Service and the dam
owners devel opi ng a mai ntenance plan detailing what naintenance
wor k needs to be conpl eted, when that work can be acconpli shed,
and how t he work can be acconplished. The plan would thus
speci fy what notorized equi pnent can be used. This plan would
require a project-by-project review for each dam but not on an
annual basis. A maintenance plan agreed to by the Forest Service
and t he dam owner would then grant the dam owner perm ssion to
use whatever notorized equi pnent the maintenance pl an specifies
to conplete a particular project for the length of the plan.

Thi s planning process appears to grant sufficient flexibility to
the Forest Service to ensure that the w | derness values are

mai ntai ned and that public safety is protected, as well as
preventing unnecessary delays in dam owners’ conpl etion of

requi red mai ntenance projects.

These w | derness dans provide a nmultitude of benefits, including
benefits to the wilderness, agriculture, recreation and aquatic
ecosystems. The right to store and use the water is guaranteed
bK state | aw and constitution. These danms nust be naintained in

e nost efficient manner allowable to protect these benefits and
public safety.

Si ncerely,

Representati ve Hal Har per
Chairman



DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION

LEE METCALF BUILDING

STAN STEPHENS, GOVERNQR 1520 EAST SIXTH AVENUE

) — SIAIL OF MONTANA

DIRECTOR'S OFFICE (406) 444-6699 HELENA, M
. MONTA -
TELEFAX NUMBER (406) 444-6721 NA s9620-2301

March 5, 1992

Mr. Doug Glevanick

U.S. Forest Service. Region 1
P.O. Box 7669

Missoula, MT 59807

Dear Mr. Glevanick:
Thank you for the opportunity to comment on the questions addressed in your November 22 letter concerning

wilderness dams. The Dam Safety Program supervisor, Michael Oelrich, has already responded to your specific
guestions, but | will reemphasize some main points.

The highest priority must be placed on protecting the lives of Montanans. Deferring maintenance and repair
on unsafe dams while wilderness impacts are studied is unacceptable if it threatens the safety of

downstream residents.

=

Proper and timely repair and maintenance of unsafe wildermess dams, in many instances, requires
. mechanized equipment.

/o

It is appropriate to provide a distinction in maintenance standards between dams that present a probable
threat to life and dams that do not present a probable threat to life. Before this distinction can be made, an

analysis of this threat must be completed.

—_—_———— e —— o ————— -
w

Although a case-by-case review of wilderness dam repair needs may be in order, such a requirement for
annual maintenance is too restrictive.

B

| In order to specifically address the importance of mechanized equipment for proper maintenance of dams, my staff
has prepared an operation and maintenance plan for Tin Cup Lake Dam, one of the high-hazard wilderness dams.

| This plan, which is attached, is intended to describe the items of work that are required to properly maintain the

i dam and to identify items of work that may require mechanized equipment to be properly performed.

| Once approved by your agency, it is our intention that this plan would authorize the owners to do the required work
i without seeking permission for every type of routine maintenance. However, as the plan clearly states, the District
Ranger would be notified prior to any use of mechanized equipment. Plans like this for each of the high-hazard
dams would clarify when mechanized equipment is allowable for maintenance and when it is not.

Sincerely, -

! Gary Fritz
| Administratbr
, Water Resources Division

1

| Enclosure
MO:cw

|

CENTRALIZED SERVICES CONSERVATION & RESOURCE ENERGY OIL ANDGAS WATER RESOURCES

DIVISION DEVELOPMENTDIVISION DIVISION DIVISION DIVISION
chm T enc ggpencm SAPet 444.5RQ7 14NR) 444.5RTT -4NG 4444501
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%@ Unlted States Forest Reglon 1 Federal Bullding
Department of Service P.O. Box 7669
Agriculture Mlssoula, MT 59807

Reply to: 232012720

Date: June 3, 1992

Dear Friend:

Thank you for your participation in the public involvement effort associated with the review of wilderness
dam management in the Northern Region. | have met with the Task Force several times since the close
of the public comment period. We have discussed the myriad of legal, social, and administrative issues
surrounding wilderness dam management and the concerns raised by the many interested and involved
citizens. The complexity of mixing the management of wilderness with the management of dams is further
compounded by the heartfeltand diverse concerns expressed by numerousindividuals, such as yourself.

The Task Force was formulated to examine existing direction on the management of wilderness dams,
thereby assisting me in establishing coordinated, responsive direction for management of those dams
within Wilderness boundaries. Since the vast majority of these dams lie in the Selway-Bitterroot Wilderness
(SBW), the existing direction contained in the Selway-Bitterroot General Management Direction was the
basis for much of the review. The Task Force also reviewed the Wilderness Act of 1964, the House and
Senate Subcommittee repofls on the Wilderness Act. the act establishing the Rattlesnake Wilderness, two
rounds of public comment, other existing Regional and National direction on wilderness dam management,
the Big Creek Work Project (video footage, photos, and cost information), and historical and current
information on the dams/reservoirs located in wilderness in the Northern Region. While this listing is not
all-inclusive, a great deal of time and effort was devoted to analysis of this impoflant issue.

It is my determination that the following be incorporated as Regional direction on the management of
wilderness dams:

1) decisions on the use and transport of motorized/mechanized equipment must be made on a
case-by-case basis. | cannot .institute a 'blanket policy' which routinely, however consistently,
denies or allows this use; each site, situation, and action is different and must be treated as such.
However, we have developed Regional Forest Service Manual direction which clarifies the types of
decisions relevant to Wilderness dams, and identifies some criteria to consider in project level
decisions, and

2) that each Forest managing wilderness dams in the Region will approve maintenance activities for
a five year period for each wilderness dam'when permits are renewed. These activities will be
reviewed annually, along with the dam operations plans, if there is no change in dam condition or
activity, then no additional analysis need occur to continue implementation of the approved activi-
ties.

3) the current Forest Plan direction (Selway-Bitterroot General Management Direction) found on page
M-2 is sufficientfor those Forests whichinclude portions of the SBW, except the direction inappropri-
ately removes authority from the Regional Forester to approve 'reconstruction of any structure which
will increase its size or change its profile..." | propose to amend the Forest Plans so this authority
will remain within the Region and | am redelegating this authority to the Forest Supervisor,

4) the Supervisors of the Beaverhead and Custer National Forests will review the direction contained
in the Selway-Bitterroot General Management Direction ard include similar direction for wilderness
dams into their respective Forest Plans,



5) the Lolo Natiohal Forest has specific direction in the Rattlesnake National Recreation Area and
Wilderness Act of 1980 (Public Law 96-476) for those dans/reservoirs within the boundaries of that
wildérness.

Approximately 150 letters or cards were receivad from the public ihdicating some opinion, suggestion, or
fact that they felt was pertinent and importantto note in our decisionmaking process. We value that input
and we have included, as an attachment, the summary of those comments along with our response.

The values of the American public are as diverse as the people themselves. Any action which benefits one
segment tends to adversely impact another. As manager of some of the Nation's most precious, yet finite,
resources, | have tried to take all of these conflicting and valid issues to determine reasonable direction.
A direction which will cause the least amount of hardship for the largest number of people, while doing
what | believe is right for the land and meets the intent of law.

Thank you for assisting us in this process. We appreciate the time and effort you invested and hope that
you will continue your involvement in the management of your National Forests.

‘f’ '

DAVID F. JO
Regional Fo eSte

Ericlosure



FSM 2322.03 Policy

Planning and Decisionmakingfor Wilderness Dams: There are two levels of planning and decisionmaking
relating. to Wilderness Dams: Programmatic and Site Specific (or project level) decisions. To insure
consistency of direction and decisionmaking affecting wilderness dams across the region, the following
paragraphs describe the kinds of decisions made at each level.

Programmatic: The Forest Plan shall include broad overall direction for wilderness dam manage-
ment. Examples of direction appropriate in the Forest Plan are:

Management Area direction and prescriptions, including goals and objectives, standards
and guidelines, which provide broad criteria and requirements for how areas which include
dams, within the wilderness, should be managed.

Direction and criteria to consider when authorizing maintenance or reconstruction activities
of Dams.

Monitoring and Evaluationrequirements relative to the dam and activities associated with it.

Changes to the Forest Plan are made through the Forest Plan amendment process which requires
compliance with the National Environmental Policy Act (NEPA) process including public panicipa-
tion,

Project level: Project level decisions will apply to site specific conditions and the management
situation of the dam. Compliance with the NEPA process is also required for these decisions.
Examples are:

Renewing Permits which authorize the use of federal land for the Dams.

Reconstruction activities.

Dam operational requirements including water level adjustmentsand any necessary instream
flow requirements.

Maintenance activities. When permits are renewed, anticipated maintenance activities for a
five year period will be approved.

Operations and Maintenance Activities: The five year schedule of probable operations and maintenance
activities from previous project level NEPA decisions will be reviewed annually. Also, the condition of the
dam is reviewed. If there is no change in activity or condition, then the activity can proceed as planned
with no additional NEPA necessary. However, if there is a need to change a previous decision because
conditions are different than assummed, then NEPA will apply. Also, the five year schedule of activities may
be updated annually with possible projects for future years (years 6 and beyond) by the permittee. Once
NEPA is completed, these projects can be implemented.

Project Costs: Costs associated with the planning and decisionmaking process will normally be borne by
the agency, however, agency funding may not be adequate in any specific year to proceed in a timely
manner with the analysis process. In these cases, the cost may be borne in part or totally by the
permittee(s). The cost of accomplishing the actual maintanance or reconstruction activities will be borne

by the permittee(s).



FSM 2322.04 Responsibilities
Delegations of Authority for Project Level decisions:

Forest Supervisors are responsiblefor decisions concerning maintenance or reconstruction activi-
ties necessary to comply with the Dam Safety Act, which may include but are not limitedto enlarging
the spillway or increasing the freeboard of the Dam.

District Rangers are responsible for decisions concerning routine maintenance, which may include
but is not limited to annual debris removal,

FSM 2326.1-8 Maintenance of Wilderness Dams

Use of motorized/mechanized equipment for maintenance or reconstruction of dams in designated wilder-
ness will be permitted when one @ more of the following conditions apply:

1. Emergencies (Immediate threat to life and property)

2 Where impacts to Wilderness and/or resources therein would be greater using non-
motorized/non-mechanical methods (includes duration of impact~)

3 When physically infeasible to use non-motorized methods.
4, When costs make the use of primitive methods infeasible.

The determinations required above will be made by the responsible Forest Service Official through the
NEPA process.

The intent of documenting these conditions is more consistent decisions amoung Forest Service Officials
making decisions on Wilderness Dam activities.






